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Motor Carrier Acquisitions, Mergers 


and Consolidations 


By Herpert BursteIn * 


Unless Congress halts or reverses the current trend, interstate motor 
transportation will be dominated, if not monopolized, by a limited num- 
ber of relatively large corporate entities. But the motor carriers who 
survive will not be insulated behind a protective screen of oligopoly, 
“Piggy-back’’ (and ‘‘fishy-back,’’ too) will increasingly threaten the 
security of the trucking industry. And if railroads are able to provide 
service, unimpeded by restrictions as to key points and free from limi- 
tations of the ‘‘ Barker’’ kind,! rivalry will be intensified. The challenge 
will be met, almost inevitably, by combinations of motor carriers into 
still larger business units; it is this circumstance which will act as an 
economic catalyst. 

The same forces which account for mergers and consolidation in 
industry, as a whole, promote ‘‘bigness’’ in motor transportation.* 
Mergers and consolidations are more than a response to the imperatives 
of a complex economic system; frequently, they mark out the only route 
to survival. Temporary palliatives will not solve the crisis which most 
carriers face in some sections of the country.® 

While the evidence that big business operates efficiently is less than 
persuasive, there is abundant proof of the waste of land, labor and 
capital which abounds in a transportation system, concentrated within 
a small geographical area, sharing a diminishing quantity of traffic. 
The idea of equitable distribution of the single loaf of bread engages 


) geen by the New England Governors’ Com- 

e, too, Motor Carrier Rate, New York City 

area—New England, M -1115, 10 F. C. C. (CCH) 33,082. See, also, “The New 
England Economy” (Committee on the New England Economy, July, 1951). 
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one’s sympathy. Unfortunately, the slices may be so thin that everyoy 
starves to death. 

Whatever the ultimate truth about the relationship between eq. 
nomic size and efficiency, the fact is that the pace of merger, consolid. 
tion and acquisition has been so far accelerated in the trucking industry 
that one writer recently commented that: 


‘fone of the latest and most interesting twists in transportation 
the rough-and-tumble trucking business is coming of age financially, 
As recently as 1939, only one company in the field, U. S. Truk 
Lines, Inc., could boast a measure of public ownership. By 195], 
just five were in this category. Today, by contrast, 14 motor car. 
riers, located all over the U. S., have securities on the market. h 
addition, a wave of mergers has been sweeping the industry of late 
leading to the creation of large, well-financed enterprises stretching 
from border to border. In short, a spree of empire building, reni- 
niscent of the railroads in their heyday, may well be in the making 
for the truckers.’”* 


Transport Topics recently editorialized : 


‘*From all the signs it appears the trucking industry is keeping y 
with a cycle of business development that is witnessing expansin 
by purchase, as well as by internal growth. Almost every day som 


trucking company purchases or proposes to purchase another or 
others. 


‘*. . . the future likely will see more, rather than fewer, trucking 
acquisitions. ”’ 


Although the Commission’s statistics are admittedly incomplete, the 
available data suggests, according to Commissioner Mitchell, that larger 
carriers operate more efficiently and more profitably than smaller 
carriers.® 

The precise degree, extent and magnitude of mergers, consolidatiow 
and acquisitions have not been collected or published. A survey of th 
Commission’s Annual Reports shows that up to November 1, 1955, 6,12 
applications under Section 5 were filed. Of these, 4,510 were grantei 
1,216 were denied and 397 were pending. To be sure these bare figure 
reveal little, if anything. However, an analysis of the decided case 
indicates that recent applicants were predominately larger carriers and 
that approvals have been more frequent. 


‘‘A large number of applications to purchase or acquire contri ipliei 


of motor carriers by other motor carriers have been received during 
the year, a considerable. proportion of which have received our aj 

proval. The trend towards larger units in the field of motor pro 
erty operations which results from such unifications and other fa 


4 Elliott “Spurt in Trucking,” Barron’s, April 2, 1956. : 
5 Hearings Before the Select Committee on Small Business, United States Senatt, 
84th Cong., Ist Sess. (hereinafter referred to as “Hearings,”) p. 192. 
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tors is indicated to some extent by the fact that, in 1940, class I 
earriers accounted for about 4 percent of all motor property carriers 
subject to our jurisdiction and, according to staff estimates, for 
55 percent of the total operating revenues, whereas in 1953 they 
constituted 13 percent of the carriers and received 79 percent of 
the revenues. In 1950 the minimum revenue required for qualifica- 
tion as a class I carrier was raised from $100,000 to $200,000. While 
this change must be reckoned with, it may be noted that carriers 
having $1,000,000 or more of revenue were 22.6 percent of all class I 
intercity carriers in 1948 and accounted for 66.7 percent of that 
year’s total revenue of class I carriers, while in 1952 this group of 
larger carriers represented 38.5 percent of the carriers and their 
revenue was 79.6 percent of the total. The concentration was 
greater for common carriers of general freight, as 46.5 percent of 
such carriers had $1,000,000 or more of revenue and their revenues 
were 85.7 percent of the group revenue.’”® 


That is not to say that the Commission has embarked on a program 
directed against small carriers. Indeed, Commissioner Mitchell pointed 
out: 


‘Approximately 55 percent of the certificates now outstanding were 
grarted by the Commission to small carriers throughout the Nation. 
If you add that to the 100,000, then 69 percent have been granted. 
Su. it must be kept in mind that a small carrier today may become a 
large carrier within a short period of time. In fact, many of our 
large carriers operating today started by the present owner 
being the driver of the first truck, for we have no authority to limit 
the number of trucks that the operator may operate. The certificate 
we grant gives the small or large carrier the opportunity to add 
whatever number of trucks he believes he can handle efficiently. 
And so a small trucker today can grow rapidly into a big-business 
man with a great fleet of trucks.’” 


Despite the unsupported charge made by some witnesses before the 
“9 Committee that small carriers have been the victims of inordinate delay 
mand costly hearings (if not discriminatory treatment) and that larger 


+ om cattiers are encouraged, if not favored, by the Commission, the plain 


“ fact is that Section 5 applications are vigorously contested and carefully 

ania eighed by the Commission. Certainly, there is no guarantee of auto- 

matic approval. 

__ The administrative process, by its very nature, produces a mul- 
Miplicity of results. Cases involving their own unique facts reach differ- 

imjg‘at examiners who hold a variety of philosophies. Moreover, the chang- 

Ig composition of the Commission inhibits any tendency to pat 


* Interstate Commerce Commission’s Sixty-Eighth Annual Report (1954) p. 11. 

_ "Hearings, Pp. 161-162. The majority of the Committee in its Report disputed 

ihis conclusion (Report No. 1693, p. 10, 13-14). See, too, the testimony of former 
issioner Knudson, Hearings, pp. 18, 20. 
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formulae. This does not suggest ad hoc decision making. On the con- 
trary, there is a general decisional pattern which serves as a guide to 
practitioners called upon to process Section 5 cases. 


Section 5—The Statute 


The statutory scheme is relatively simple. Under Section 5 the 
Commission may approve an application: 


1. for the consolidation or merger of the whole or part of the 
properties or franchises of two or more carriers; 

2. for the purchase, lease or operation, under contract, of the whole 
or part of the properties of one carrier by any other carrier or by two 
or more carriers jointly; 

3. for the control of the carrier by another carrier or by two or 
more carriers jointly through stock purchase or otherwise; 

4. for the control of two or more carriers by a person not a 
earrier through ownership of stock or otherwise; 

5. for the control of one carrier through stock ownership or other- 
wise by a person who is not a carrier but who controls one or more 
carriers ;® 


provided that the terms are just and reasonable and the proposed trans- 
action will be ‘‘consistent with the public interest.’’ 

Section 5(2)(c) describes certain of the considerations ‘‘among 
others,’’ to be weighed by the Commission in ‘‘passing upon any pro- 
posed transaction under the provisions’? of Section 5. The criteria 
which channelize the Commission’s thinking are: 


**(1) The effect of the proposed transaction upon adequate trans- 
portation service to the public; (2) the effect upon the public in- 
terest of the inclusion, or failure to include, other railroads in the 
territory involved in the proposed transaction; (3) the total fixed 
charges resulting from the proposed transaction; and (4) the in- 
terest of the carrier employees affected.’’ 


Clearly, the key statutory phrase is ‘‘consistent with the public 
interest.”’ 





8A hearing is not required under the Interstate Commerce Act (except ia 
a railroad is involved). American Trucking Associations v. United States, S44 U 

298; Virginia Stage Lines, Inc. v. United States, et al., 48 F. Supp. 79; 0. C. Wiley 
& Sons, Inc. v. United States, et al., 85 F. Supp. 542, aff'd 38 Ui. S. 902. But in 
Riss & Co. v. United States, 341 U.'S. 907, the United States Supreme Court held 
that a hearing was required where an application is made for a Certificate of Public 
Convenience and Necessity despite the absence of a statutory requirement for a 
hearing; see, too, Pinkett v. United States, 105 F. Supp. 67. 

9 Excluded from the impact of the statute, under Section 5(10), is an acquisition 
which involves less than 20 vehicles. But to determine if 20 or more vehicles are 
involved consideration must be given to those operated under lease or through 
affiliates, etc. H & K Motor Transportation, Inc—Purchase—Burry, 35 M. C. C. 
221; United States v. Resler, 313 U. S. 57. 

The concept of ‘ ‘control” is elastic and is designed to embrace “all forms and 
types of control or management.” Colletti—Control—Comet Freight Lines, 38 
M. C. C. 95; United States v. Marshall Transport Co. et al., 322 U. S. 31. 
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The Judicial Standards 


A partial clue to the meaning of the term is supplied by Section 
5(2)(e) of the statute where the phrases ‘‘not inconsistent with the pub- 
lic interest’’ and ‘‘not . . . contrary to the public interest’’ are employed. 

This is significant because the Commission, at one time, construed 
that phrase in the context of Section 209(b) as meaning ‘‘not contra- 
dictory or hostile to the public interest.’ This view appeared to have 
been abandoned or substantially modified in later decisions.™ 

In a landmark case !* construing the phrase ‘‘ public interest,’’ the 
Commission had authorized the New York Central to acquire control of 
two other railroads by a lease arrangement. New York Central had 
urged that control would facilitate revision of routes, encourage the 
physical improvements required for new routes and effect important 
economies in operation. 

Acting under the terms of the statute which conditioned approval 
upon a finding that control ‘‘will be in the public interest,’’ the Com- 
mission concluded, first, that the terms of the lease were just and reason- 
able, and, further, that the public interest would be served by the 
promised economy and efficiency in operation. 

A minority stockholder of New York Central challenged the Com- 
mission’s determination on the ground that the criterion ‘‘public in- 
terest’’ was indefinite and, hence, invalid. The Supreme Court, how- 
ever, held: 


‘* Appellant insists that the delegation of authority to the Commis- 
sion is invalid because the stated criterion is uncertain. That cri- 
terion is the ‘public interest.’ It is a mistaken assumption that this 
is a mere general reference to public welfare without any standard 
to guide determinations . . . the term ‘public interest’ as thus used 
is not a concept without ascertainable criteria, but has direct rela- 
tion to adequacy of transportation service, to its essential conditions 
of economy and efficiency, and to appropriate provision and best 
use of transportation facilities, questions to which the Interstate 
Commerce Commission has constantly addressed itself in the exer- 
cise of the authority conferred .. . 


‘‘The fact that the carriers’ lines are parallel and competing cannot 
be deemed to affect the validity of the authority conferred upon 
the Commission . . . The question whether the acquisition of control 
in the case of competing carriers will aid in preventing an injurious 





10 Scott Bros. Collection and Delivery Service, 2 M. C. C. 155, 164. 

11 William Heim Cartage Company Incorporated—Extension of Operations— 
Indianapolis, 20 M. C. C. 329; E. H. Shoemaker Contract Carrier Application, 53 
M. C. C. 246; Cumberland Automobile and Truck Company, Inc.—Extension— 
19 States, 52 M. C. C. 772; Jack Hudson, Inc., Contract Carrier Application, 54 
M. C. C. 681; Clyde R. Sauers, Extension—East ‘Cambridge, Mass., 61 M. C. C. 65. 
In view of these cases, it is interesting to note that in its reply to Question 4 sub- 
mitted to the I. C. C. by the Select Committee, the Scott case is cited as the principal 
authority (App. 1, p. 316 of Hearings). 
12 New York Central Securities Corporation v. United States, 287 U. S. 12. 
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waste and in securing more efficient transportation service is thus 
committed to the judgment of the administrative agency upon the 
facts developed in the particular case.’’!* 


The Commission defined ‘‘public interest’’ in Chicago, B. & Q. R. 
Co.—Control 1* as follows: 


‘¢ .. The term ‘public interest’ as here used has direct relation to 
adequacy of transportation service, to its essential conditions of 
economy and efficiency, and to appropriate provision and best use 
of transportation facilities. 


‘‘In determining whether a proposed transaction is consistent with 
the public interest, consideration must be given to the public affected 
by the transaction and the effect of the transaction upon adequate 
transportation service to all parts of the public which would be so 
affected. Where a part of the public would benefit by the proposed 
transaction and other parts would be injured, the question is 
whether the benefits outweigh the injuries. Where the evidence as 
to the alleged benefits and injuries is conflicting, and neither the 
benefits nor the injuries are clearly established, the question is 
whether the probable benefits overbalance the probable injuries.’’ 


The phrase ‘‘consistent with the public interest’’ was examined by 
the United States Supreme Court in McLean Trucking Co. v. United 
States.> Briefly, that case involved the relationship between the anti- 
trust laws and the Interstate Commerce Act. In its decision,!® the 
Commission had found that the proposed transaction would provide a 
more adequate transportation service to the public. Specifically, the 
Commission pointed to the inadequacy of truck facilities, found that 
trucks were being used with insufficient load factors and concluded that 
the proposed consolidation would serve to increase the availability of 
trucks, reduce the empty load factor and thereby provide the public 
with additional service. 

In the Supreme Court, the Secretary of Agriculture contended that 
the Commission had failed to give appropriate weight to the anti-trust 
laws of the United States, had omitted to make findings of fact required 
by Section 5 and, finally, that in measuring ‘‘ public interest’’ the Com- 
mission applied improper standards. The Supreme Court rejected these 
contentions, holding: 


‘*In short, the Commission must estimate the scope and appraise the 
effects of the curtailment of competition which will result from the 
proposed consolidation and consider them along with the advantages 
of improved service, safer operation, lower costs, etc., to determine 
whether the consolidation will assist in effectuating the overall trans- 


18 See, too, Texas v. United States, 292 U. S. 522; United States v. Lowden, 
308 U. S. 225. 

14271 I. C. C. 63, 145-146. 
15 32] U. S. 67. 
16 38 M. C. C. 137. 
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portation policy. Resolving these considerations is a complex task 
which requires extensive facilities, expert judgment, and consider- 
able knowledge of the transportation industry. Congress left that 
task to the Commission ‘to the end that the wisdom and experience 
of that Commission may be used not only in connection with this 
form of transportation, but in its coordination of all other forms.’ ”’ 


The McLean case is most frequently cited for the principle that a 
finding of inadequacy of existing facilities is not necessary to approval 
of a Section 5 application: 


‘‘Therefore, the Commission is not bound, as appellants urge, to 
accede to the policies of the anti-trust laws so completely that only 
where ‘inadequate’ transportation facilities are sought to be made 
‘adequate’ by consolidation can their dictates be overborne by ‘the 
public interest.’ That view, in effect, would require the Commission 
to permit only those consolidations which would not offend the anti- 
trust laws. As has been said, this would render meaningless the 
exemption relieving the participants in a properly approved merger 
of the requirements of those laws, and would ignore the fact that 
the Motor Carrier Act is to be administered with an eye to affirma- 
tively improving transportation facilities, not merely to preserving 
existing arrangements or competitive practices. Compare Dayton- 
Goose Creek Ry. Co. v. United States, supra; The New England 
Divisions case, swpra.’?** 


It is rare, indeed, that a Court will disturb the Commission’s deter- 
mination. Almost uniformly, courts have acknowledged the Commis- 
sion’s broad discretion. Whether the acquisition of control will prevent 
injurious waste and secure economies and efficiency is committed to the 
judgment of the Commission : 


“It would be difficult to conceive of a statute which confers broader 
authority and greater administrative discretion than Section 5 of 
the Interstate Commerce Act. Under that section, the Commission 
may approve any merger, purchase, consolidation, lease, or contrac- 
tual arrangement affecting motor carriers which it finds will be 
‘consistent with the public interest.’ ’’!8 


And in O. C. Wiley & Sons v. United States,’® the Court enunciated 
the firmly established principle that: 


‘... Section 5 confers broader authority and greater administrative 

discretion than most any other section of the Act, and that the 
legislative history of the recent amendments to this section of the 
Act show Congressional intent to broaden the authority of the 
Commission. ”’ 





17 See, too, Norfolk Southern Bus Corp. v. United States, 96 F. Supp. 756, aff’d 
340 U. S. 802. 


18 Me gs —~ e Lines v. United States, 48 F. Supp. 79, 82. 
1985 F. Supp. 542, aff’d 338 U. S. 902. 
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To be sure, it is not enough that: 


‘*the Commission find, as it did find, the ultimate facts required by 
§ 5 (i.e., that ‘the proposed transaction is within the scope of sub- 
paragraph (a) and will be consistent with the public interest,’ that 
the terms and conditions of acquisition are ‘just and reasonable,’ 
and that the transaction will not ‘result in an increase of total fixed 
charges, except upon a specific finding by the Commission that such 
increase would not be contrary to public interest’). On review, an 
order should be set aside if it does not contain the ‘basic’ or ‘essen- 
tial’ or ‘quasi-jurisdictional’ findings necessary to support its con- 
clusions. E.g., Florida v. United States, 282 U. 8S. 194, 208-09, 
212-15 (1931) ; United States v. Chicago, M., St. P. & Pac. R. R. Co., 
294 U. S. 499, 504-05, 510-11 (1935) ; United States v. Pierce Auto 
Freight Lines, Inc., supra at 533; Secretary of Agriculture v. United 
States, 347 U. S. 645, 652-54 (1954). Compare Beaumont, 8. L. & 
W. Ry. Co. v. United States, 282 U. S. 74, 86-87 (1930). See our 
reference to this matter in New York Central R. R. Co. v. United 
States, 99 F. Supp. 394, 400-01 (1951).’’ 


‘‘The nature of the required basic-findings is in part stated, in part 
suggested, by the statute. Section 5(2) (ce) prescribes that the Com- 
mission should give weight to, among other considerations, ‘(1) The 
effect of the proposed transaction upon adequate transportation 
service to the public; * * * (3) the total fixed charges resulting from 
the proposed transaction; and (4) the interest of the carrier em- 
ployees affected.’ And by requiring ultimate findings of ‘public 
advantage’ or ‘public convenience and necessity’ to support similar 
transactions, Congress by implication has indicated that these find- 
ings need not be made in an acquisition proceeding involving only 
motor carriers. The Supreme Court has several times mentioned 
other factors which should be reflected in the Commission’s basic 
findings in a § 5 proceeding. New York Central Securities Corp. v. 
United States, 287 U. S. 12, 23, 25 (1932) (‘economy and efficiency 
in operation’ ; ‘adequacy of transportation service’) ; McLean Truck- 
ing Co. v. United States, 321 U. S. 67, 86-88 (1944) (improving 
adequacy of service, but Commission need not find that existing 
service is inadequate; Commission should consider diminution of 
competition. ’’° 


The decision in the M & M case made clear that the phrase ‘‘con- 


sistent with the public interest’’ does not connote public need even 
though the Commission appears to have so held in several cases.24 





20M. & M. emggernten Company, et al. v. United States, et al., 128 F. Supp. 


296, aff'd 350 U.S 


21 Pacific Intermountain Express Co—Control and Purchase—Keeshin Freight 


Lines, Inc., etc., 57 M. C. C. 341, aff'd 57 M. C. C. 467; Ringsby Truck Lines, Inc.— 
Control—Northern Transportation Co., 58 M. C. C. 594; A. R. Dalby—Control; 


I. M. E. Inc. Purchase—Portion—W. O. Harrington, "MC-F-5353, OF CC 


32,975: L. Willers—Control; Willers, Inc—Purchase (Portion)—Alfred J. Everson, 
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New Service 


Whether or not a Section 5 transaction will give rise to a new 
service may well be decisive in a given case. If a new service is created, 
i.e., one which differs from that which the applicants alone or in combi- 
nation with each other performed, the burden imposed upon the appli- 
eants is to prove that the present and future public convenience and 
necessity 2? requires the service whereas the mere substitution of the 
vendee by the vendor so as to produce a better service does not require 
the same quantum or quality of proof.2* Clearly, if the acquisition in- 
volves only the unification of rights, the single-line service is not tanta- 
mount to a new service.”* 

This problem was highlighted by the decision in Pacific Intermoun- 
tain Express Co.—Control and Purchase—Keeshin Freight Lanes, Inc., 
et al.> In that case, P. I. E. sought to establish a coast-to-coast opera- 
tion. The evidence showed that P. I. E. and Keeshin interline freight 
at Chicago and St. Louis, but compared to arrangements with other car- 
riers, the amount of interline traffic was negligible. Adverting to the 
effect upon competing carriers, the Commission held: 


‘*We find that the effect of what is here proposed goes beyond a 
mere unification of the operations of two going concerns, with the 
elimination of interchange formerly carried on between them. As 
stated, there has been no appreciable amount of traffic interchanged 
between P. I. E. and the Keeshin companies. To the extent that 
P. I. E. would institute a single-line single ownership, through 
operation between points now served by it and points now served 
by the Keeshin companies, it would be a new competitive service, 
not distinguishable, to this extent, from an extension of its service 
through securing new operating authority. It would be a new 
service competitive with existing carriers operating wholly within 
the respective territories now served by P. I. E. and the Keeshin 
companies, depriving those carriers of traffic which they now trans- 





10 F. C. C. 32,973; Sheins Express—Purchase—Portion—Central Jersey Motor Lines, 
Inc., 10 F. C. C. 32,940; Hancock Trucking, Inc.—Extension—Gulf & West Coast 
Routes, 10 F. C. C. 33,047. 

In Harry D. Zabarsky, et al—Control—St. gaeny tate Company, Inc. 
—Purchase—Hinsch Transportation Co., Inc., 59 <. 749, Commissioner 
Mahaffie, dissenting, said: “In granting this a ad sities “nding that there 
is public need for the service proposed to be rendered by vendee (it is true that the 
evidence wholly fails to support such a finding) the report departs from long 
established precedent in those cases where, as here, the operations to be acquired 
have been of little competitive significance.” See, also, Strickland Transportation 
Company, Inc—Lease—Dallas and Fort Worth, 40 M. C. C. 327. 

22 In Pacific Intermountain Express Co. —Control and Purchase—Keeshin Freight 
Lines, Inc., et al., 57 M. C. C. 341, aff'd 57 M. C. C. 467, the Commission originally 
said: “It is immaterial from a practical standpoint whether the attempt to invade 
such territory is made through an application under section 5 or one under section 
207. The practical effect, from the standpoint of the existing carriers endeavoring 
to maintain their services, is the same in both types of groceetnee 

23 Powell Bros. Truck Lines, Inc—Purchase— cy, aa. m. < C. fl. 

24 Keeshin Motor Exp. Co. Inc —Leases, 7 M. C 
2557 M. C. C. 341; 57 M. C. C. 467. 
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port and interchange, and would also be competitive with existing 
carriers which operate between points in the territory served by 
P. I. E., on the one hand, and points in territory served by the 
Keeshin companies, on the other, through the rendition of a through 
service not heretofore available. 


“In determining whether a transaction presented for approval 
under section 5 is consistent with the public interest, it is our duty, 
while keeping in mind the national transportation policy, to weigh 
the prospective benefits to the public against any disadvantage which 
reasonably might be expected to result. Although there is some 
evidence that certain benefits would result from the transaction, 
there is none that the resulting service which would be provided 
would serve any public need, or that the requirements of the ship- 
ping public are not now being adequately met by existing carriers. 
We are required by the national transportation policy to ‘promote 
safe, adequate, economical and efficient service and foster sound 
economic conditions in transportation and among the several car- 
riers’; and paragraph (2)(c) of section 5 specifically provides that 
we must give weight to the ‘effect of a proposed transaction upon 
adequate transportation service to the public.’ The words ‘public 
interest’ as used in section 5 clearly comprehend the interest of 
competing carriers. Their interest is no different than that of the 
general public in preventing the wasteful transportation which re- 
sults from surplus transportation. Texas v. United States, 292 U. S. 
§22.”’ 


These views were clarified or, as some have said, modified, when the 


Commission reconsidered the case :26 


‘“We appreciate that, contrary to the situation in a proceeding under 
section 207, we are here dealing with existing operations under 
section 5. It was not our intention in the prior report to reflect any 
new policy under the latter section. We think that under that sec- 
tion it has been and is our duty to consider the effect which a pro- 
posed new unified service will have on the continuance, efficiency, 
and economy of existing carrier services, and, if such proposed new 
unified service would adversely affect to any substantial extent the 
continuance, efficiency, and economy of existing carrier services, 
to the detriment of the public, whether it would result in off-setting 
advantages to the public and whether approval or disapproval would 
more nearly conform with the policy of Congress declared in the 
national transportation policy.’’ 


2657 M. C. C. 467. But see, Bill Watkins—Control; Watkins Motor Lines, Inc. 
—Purchase—The Peninsula Corporation, oh. &.- te 32, 441; American Red Ball 
uae gr ag ny, Inc.—Purchase—B & H Transfer and Storage, Inc. 

in 


ninger—Control; Liberty Motor Freight Lines, Incorporated— 


Purchase William Guy Tumbleson, 10 F. C. C. 32,948; P. B. Mutrie Motor Trans- 


portation, Inc—Purchase—Daul, 56 M. C. C. 810. 
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Prior to the recent liberalization of Commission policy, evidence of 
interlining 27 was a factor of considerable weight in approving Section 5 
acquisitions. 

In C. A. & O. W. Garrett—Control; Garrett Freight-lines, Inc.— 
Purchase—The Moab Garage Company,”* the Commission enunciated this 
principle : 


‘Strictly speaking, it is, of course, true that whenever single-line 
service replaces joint-line service a new or different service emerges. 
Michigan Exp. Inc.—Purchase—Williams, 45 M. C. C. 211. The 
views expressed in Pacific Intermountain Exp. Co.—Control and 
Purchase, 57 M. C. C. 341, should not be construed as necessarily 
requiring denial of every section 5 application merely because a 
single-line through service would result. No. MC-F-4658. Ringsby 
Truck Lines, Inc.—Control—Northern Transportation Co., 58 
M. C. C. 594, decided October 6, 1952. Unlike the situations in 
several of the cases cited by protestants, vendors here have been 
operating actively and interlining freight with connecting carriers, 
and the transaction would not result in a reactivation of abandoned 
operations. ”’ 


Even this principle has been attenuated. In Fred G. Timmer— 
Control—Michigan Express, Inc.—Purchase—George E. Williams, et 
al.,2® protestants who opposed the applicant: 


‘*Contended (1) that the territory under consideration is highly 
competitive and is already adequately served; (2) that they have 
available equipment to handle additional traffic; (3) that the active 
competition which vendee would provide, in contrast with that of 
vendors, which has been negligible, would divert traffic from them; 
(4) that issuance of a certificate and unification of these operations 
would result in the creation of a new operation, since vendee would 
extend its single-line through service to points beyond Michigan; 
and (5) that vendee has not met its burden of showing that the 
public convenience and necessity require continuance of its opera- 
tions under the proviso, because its past operations are not con- 
trolling and not a single shipper was called to testify in support of 
issuance of the certificate . . .’’ 


The Commission pointed out, however: 


‘*In conducting their present operations, vendee and vendors may 
lawfully render through service between points on their respective 
routes, by interchange. It appears that they have not actually 
interchanged freight in the past, although vendee has interchanged 
freight with other carriers moving to or from points served by 
vendors, particularly Chicago. It is true that vendee’s operations 





27H. D. Gorman—Control; Chicago Express, Inc.—Purchase—Huck’s Transfer, 
Inc., 58 M. C. C. 812. 
2858 M. C. C. 757. 
2945 M.C. C. 211. 
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under the unified rights would be a new service, only to the extent 
that it would be a single-line through service without necessity for 
the interchange required under the separately owned operations. 
Undoubtedly, some diversion of freight from protestants will result, 
and the competition which vendee will provide will probably be con- 
siderably more effective than that which vendors afforded to and 
from Chicago. However, the evidence of protestants as to possible 
effect on them was largely limited to showing that they have some 
idle equipment, and to the opinion that present carriers can meet 
the needs of the shipping public. We are not convinced that the 
traffic available is insufficient to support the single-line through 
service which vendee would render, in addition to the service ren- 
dered by other carriers, or that such loss of traffic as the latter 
might sustain would seriously impair their ability to provide ade- 
quate service.’’% 


Dormancy 


While absence of active interline arrangements and even the limited 
operations of the vendor (provided there has been a holding out) will 
not foreclose approval, the dormancy of the vendor still remains an 
effective bar to a Section 5 acquisition.*4 But evidence of some opera- 
tion and certainly proof of operation consistent with the facilities of 
the vendor will warrant approval.®? 

A collateral but significant facet of this problem is the effect upon 
competing carriers. Recent cases indicate that proof of adverse effect 





80 See Hubert—Purchase—Service Freight Lines, 45 M. C. C. 717; ey Be Ex- 
press, Inc—Gulf States Motor, 56 M. C. C. 787; Interstate Motor Lines, Inc. 
Control & Merger—Great American Dispatch, Inc., 58 M. C. C. 775; Miller— 
Purchase—Merriman, 56 M. C. C. 137; Moland—Purchase—Saunders, 39 M. C. C. 
321; Prucka—Purchase—Overnite Express, Inc., 57 M. C. C. 69; Red Star Express 
Lines of Auburn—Purchase—Seifert, 59 M. C. C. 447, 60 M. ol 1; Associated 
Transport, Inc—Purchase—W. Floyd Russell, 57 M. C. 'C. 806; Ringsby Truck Lines 
—Northern Transportation, 58 M. C. C. 594; Transamerican Freight Lines—Purchase 
-—Donaldson, 57 M. C. C. 661; Transamerican Freight Lines, Inc.—Purchase— 
Gorman, 5 M. C. C. 712. While nowhere incorporated as a rigid principle, there 
should be some evidence that unification will produce an improved service. Indeed, 
if it may be presumed that the volume of freight will increase in the future, approval 
will be given. Standard Freight Lines, Inc—Lease—Holt, 39 M. C. C. 85. 

81 McFarland & Stample Trucking Company—Purchase—Georg e H. Carpenter, 
36 M. C. C. 459; Hayes Freight Lines, Inc-—Purchase—Service Freight Lines, Inc., 
39 M. C. C. 667; but see, Quaker City Bus Co.—Purchase—Blackhawk Line, Inc., 
38 M. C. C. 603. 

The current rule is this: if “vendor has operated . . . on a scale commensurate 
with his financial resources, facilities and traffic tendered” there will be no holding 
ef dormancy. Midwest Coast Transport, Inc.—Purchase—Cecil D. Cary, 12 F. C. C. 
33,779. But see, The Greyhound Corporation—Control; Pacific Greyhound Lines— 
Control etc., 11 F. C. C. 33,307; ET & WNC Transportation Company—Control— 
The Inter City Trucking Com any, 11 F. C. C. 33,351; M. L. Adley, et al— 
Control; The Adley — mpany—Purchase—Savage Truck Line, Inc., 11 
F. C. C. 33,385; J. H. Cochrane—Control; Overnite Transportation Company. — 
Purchase—Lewis & Holmes Motor Freight Corporation, nm r.& & Fa, ™ &. 
Gubler et al—Control, 11 F. C. C. 33,567. 

82 In some instances, portions of the territory which have not been served will 
be eliminated in the order granting approval. 
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alone will not preclude approval. To begin with, the protestants have 
the burden of proving that unification of the authorities will adversely 
affect them. Certainly, where there is evidence that interline arrange- 
ments with competitors will be continued and where shippers testify 
that they will not deprive existing carriers of traffic, a claim of adverse 
effect will evoke little sympathy. 

In E. 8S. Wheaton—Control; Wheaton Van Lines, Inc.—Purchase 
(Portion)—Carleton,** the Commission said: 


‘‘It is probably true that the unification of the rights of the two 
carriers will cause some increase in competition among the carriers. 
This almost always occurs, to a greater or lesser degree, when the 
purchasing carrier is stronger financially and from the standpoint 
of equipment and other facilities, than the selling carrier, but we 
are not convinced that the protestant carriers would be affected to 
any material extent or would be unable to meet the additional com- 
petition without serious impairment of their existing services. It 
has been frequently found in section-5 proceedings, that the mere 
apprehension by competing carriers that they might lose some 
traffic does not alone warrant denial of the transaction proposed. 
Under the circumstances presented, we are of the opinion that the 
proposed transaction would be consistent with the public interest.’’®+ 


Savings and Price 


Evidence which shows economies to be achieved through the elimi- 
nation of duplicate terminal facilities, minimization of bookkeeping ex- 
penses, lowered taxes, reduction of empty truck mileage is persuasive. 
But savings which result from the elimination of operating personnel 
may be a bar to approval. 

Also involved in this aspect of the problem is the factor of price. 
Until recently, as part of its program of discouraging the traffic in 
certificates, the Commission either denied approval where the price was 
excessive or conditioned approval upon a reduction in price. 





38 11 F. C. C. 33,602; see, too, Arkansas Motor Freight Lines, Inc.—Purchase— 
Memphis-Arkansas Express, 58 M. C. C. 721; Campbell “66” Express, Inc——Control 
and Merger, 1 im. &. © Fav. 

84 See, too, Lawrence Cohen—Control ; Navajo Freight Lines, Inc—Purchase— 
Comstock, uF. C. & see: Associated Transport, Inc.—Purchase, W. Floyd 
Russell, 57 M. C. C. 806; ‘Merchants Motor Freight, Inc.—Purchase—Henry and 
Nathan Lerman, 37 M. C. C. 211; Philip M. Marcell—Purchase (Portion) rge 

A. Rowley, 56 M.C.C. 181; Central Freight Lines, Inc-—Purchase—Southern Motor 
Lines, 9 F. C. C. 32,594; Hyde and Fraser—Control; Hi Dar ag 4 Express, Inc., 7 
F. C. C sige2; Bowman—Purchase—Brown, 39 M. Trans-American 
Freight Lines, Inc_—Purchase—5 M. C. C. 712; "Timmer—Control— Michigan Express, 
Inc., 45 M. C. C. 211; Merchants Motor Freight, Inc.——Purchase—Lerman, 37 

C. C. 211; Marcell—Purchase (Portion)\—Rowley, 56 M. C. C. 181; Highway 
Express, Inc—Gulf States Motor, 56 M. C. C. 787; Interstate Motor Lines, Inc.— 
Control & Merger—Great American Dispatch, Inc., 58 M. C. C. 775; Miller— 
Purchase—Merriman, 56 M. C. C. 137; Prucka—Purchase—Overnite Express, Inc., 
37 MGC; Red Star Express Lines of Auburn—Purchase—Seifert, 59 M. C. “od 
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In Clarence Kissel, Sr.—Control; American Red Ball Transit Com- 
pany, Inc—Purchase—B & H Transfer and Storage, Inc.,>> the Com- 
mission held that a certificate cannot be considered as a commodity of 
trade to be sold separately and apart from any real going-concern value. 

Reviewing the transaction and evaluating the purchase price in the 
light of the real value of the business covered by the certificate, Divi- 
sion 4 said: 


‘On the basis of the evidence presented, the instant proposal ob- 
viously represents an attempt by B & H Transfer to capitalize upon 
its operating rights without regard to the transportation service 
authorized thereunder, or to the needs or convenience of the public. 
In numerous cases it has been found that operating rights granted 
by this Commission should not be considered as a commodity of 
trade to be sold separate and apart from any real going-concern 
value.’”® 


This policy appears to have been re-evaluated. Certainly, where 
the price reflects the earnings potential of a going business and where 
the merger of the operations would produce savings sufficient to recap- 
ture the purchase price over a reasonably short period of time, approval 
will be granted.** 


Conclusion 


An analysis of the decisions and an appraisal of current Commis- 
sion policy suggests that acquisition, merger and consolidation, coupled 
with corporate simplification, is likely to win approval provided the 
vendor’s operations have not been dormant and the vendee can adduce 
proof of economy and improved service. 


859 F.C. C. 32,408. 

86 See, too, Arkansas Motor Freight Lines—Purchase—Memphis Arkansas Ex- 
prem 58 M. C. C. 721; Campbell 66 Express, Inc—Control and Merger, 57 M. C. C. 

Graves et al——Control—Graves Truck Line, Inc. —Purchase—(Portion)—C. E. 
Whitworth, 59 M. C. C. 370. 

87 Watkins Motor Lines, Inc—Purchase—The Peninsula Corporation, supra, 
n. 26; Rogers Carting Co.—Purchase—Girton Bros., Inc., 50 M. C. C. 567; Graves, 
4 = —Control—Graves Truck Line, Inc.—Purchase (Portion)—C. E. Whitworth, 

















ICC Has 26 New Laws for Study by Congress 


‘*Drafts for 26 proposed new laws,’’ according to an article by 
Peter Edson, in The Washington Daily News, January 9, 1957, ‘‘to im- 
prove the U. S. Transportation system will be sent to Congress this year 
by the Interstate Commerce Commission under its 1957 chairman, Owen 
Clarke, of Yakima, Wash., an Eisenhower appointee.’’ Mr. Edson con- 
tinues: ‘‘This is the first time such a package deal has ever been pre- 
sented. 

‘*Heretofore the ICC has sent general recommendations to Congress 
in its annual report. But the nature of these proposals has always been 
so technical and so complicated that the actual drafting of legislation 
to carry them out has been lost in Congressional committees. And noth- 
ing much ever happened. 

**TIt is to overcome this difficulty that the ICC in 1956, under Chair- 
man Anthony F. Arpaia, decided to make it easier for Congress by 
sending up actual drafts what the Commission thinks should be done. 
Over 50 drafts were considered before the list was boiled down to the 
final 26. Interstate Commerce Committees of Senate and House can 
then begin hearings on these bills and thus save much legislative time. 

‘*Details on the new transportation legislative program are being 
withheld till the annual ICC report goes to Congress. But it is known 
that the program will cover every phase of surface transportation— 
rail, truck, bus, water and freight forwarding. 


Could Be Answer 


**In one sense the new ICC legislative program will be an answer 
to the 1955 recommendations of President Eisenhower’s Cabinet-level 
Advisory Committee on Transportation, which tried to write a new na- 
tional transport policy. 

‘‘The report of this committee, headed by Secretary of Commerce 
Sinclair Weeks, would have relaxed all government controls over trans- 
portation. It would have limited ICC’s rate-making powers and would 
have limited the Commission to setting maximum and minimum rates 
only. This would have allowed highway, rail and water transportation 
companies to compete for traffic on dog-eat-dog basis. 

‘‘The Weeks report was given general approval by the railroads. 
But it was condemned by airline, water and highway carriers who feared 
railroad rate cutting and cutthroat competition. 

‘‘Interstate Commerce Commission went along with about half of 
the report. The 84th Congress did nothing about it at all. The report 
today is considered pretty much of a dead duck. 

‘‘The railroads are, however, pushing for two pieces of legislation 
in particular during the 85th Congress. 

‘*For one thing, the railroads and all other forms of transport want 
the present 10 to 30 percent taxes on passenger and freight traffic re- 
pealed. They have a National Conference for the Repeal of Taxes on 
Transportation lobbying for it. 


—389— 


















I. C. C. PRACTITIONERS’ JOURNAL 





‘The second major railroad legislative project is a carryover from 
the last Congress. It is a proposal to eliminate the present requirement 
that Interstate Commerce Commission take into consideration the effects 
of rate changes for one form of transportation on the traffic, profits and 
revenues of a competing form of transportation.’’ 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, JR., 
Chairman, Memorials Committee 


Arthur J. Laing, 362 North Seventh St., Lebanon, Pa. 


James F. Rowan, Movers’ Conference of America, 1424-16th St., N. W., 
Washington 6, D. C. (11-25-56). 


Lawrence Chaffee, Attorney-at-Law, Dorr, Hand, Whittaker & Peet, 
61 Broadway, New York, N. Y. (12-23-56). 
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HONORABLE OWEN CLARKE ELECTED CHAIRMAN OF I. C. C. 


The I. C. C. announced on December 19 the election of Commis- 
sioner Owen Clarke of the State of Washington as Chairman of the 
Commission for the calendar year 1957. He succeeds Commissioner 
Anthony F. Arpaia of New Haven, Conn., under the long-standing 
Commission policy of rotating the chairmanship among its eleven mem- 
bers annually on a seniority basis. 

Commissioner Clarke, originally appointed to the Commission by 
President Eisenhower in 1952, was born in St. Maries, Idaho, October 
22, 1913, received his LL.B. from the University of Washington in 1936, 
engaged in the private practice of law at Yakima, Washington, and at 
one time served as chairman of the Washington Public Service Com- 
mission. 





COMMISSIONER TUGGLE TO HEAD I. C. C. DEFENSE MOBILIZATION WORK 


The Interstate Commerce Commission announced December 20, 1956 
that Commissioner Kenneth H. Tuggle will be in administrative charge 
of the Transport Mobilization Staff of the Commission, effective Janu- 
ary 1, 1957, in addition to his assignment as the Commissioner respon- 
sible for supervision of the Bureau of Safety and Service. 

Under Executive Order 10480, as amended and delegations of 
authority issued under this order, the Commissioner responsible for 
supervision of the bureau which administers I. C. C. car service functions 
has also been assigned certain defense mobilization responsibilities with 
regard to planning and programming for future national emergencies. 

Commissioner Tuggle succeeds Honorable Owen Clarke, who served 
in this capacity since June 1, 1954. 
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ORGANIZATION OF I. C. C. 


At the same time Honorable Owen Clarke was elected Chairman of 
the Commission, the following Division assignments, effective January 
1, 1957, were made by the I. C. C.: 


Division One 


Commissioners Everett Hutchinson, Chairman, Laurence K. Walrath 
and Donald P. McPherson. 


Division Two 





Commissioners Howard Freas, Chairman, John H. Winchell and Rupert 
L. Murphy. 


Division Three 


Commissioners Kenneth H. Tuggle, Chairman, Rupert L. Murphy and 
Robert W. Minor. 


Division Four 


Commissioners Richard F. Mitchell, Chairman, Anthony F. Arpaia and 
John H. Winchell. 


Commission Committees 
Legislation 
Owen Clarke, (as ex-officio Chairman), Commissioners Arpaia and Minor. 
Rules 


Owen Clarke (as ex-officio Chairman), Commissioners Winchell and 
Hutchinson. 


Bureaus and Offices of the Commission 
Managing Director’s Office 
Chairman Clarke (ez officio). 
Office of the Secretary 

Chairman Owen Clarke (ex-officio). 

Office of the General Counsel 
Chairman Owen Clarke (ex-officio). 

Accounts, Cost Finding & Valuation 
Commissioner Anthony F. Arpaia. 

Finance 
Commissioner Richard F. Mitchell. 
Formal Cases 


Commissioner Rupert L. Murphy. 
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Inquiry & Compliance 

Commissioner Robert W. Minor. 

Motor Carriers 
Commissioner Everett Hutchinson. 

Rates, Tariffs & Informal Cases 

Commissioner Howard F reas. 

Safety & Service 
Commissioner Kenneth H. Tuggle. 





Transport Economics & Statistics 
Commissioner Donald P. McPherson. 


Water Carriers & Freight Forwarders 





Commissioner Laurence K. Walrath. 











Rail Transportation 


By Joun F. Done.an, Editor 





FORMAL MATTERS 


Increased Freight Rates—Eastern and Western Territories— 
Ex Parte No. 206 


The Interstate Commerce Commission on December 17 issued a 
report and order in Ex Parte No. 206, setting forth authority for an 
emergency increase in railroad freight rates and charges of 7 percent 
in eastern territory, 5 percent in western territory, and 5 percent inter- 
territorially between eastern, western and southern territories, with cer- 
tain hold-downs and exceptions. The Commission authorized no increase 
on refrigeration and other protective service charges. Other exceptions 
and hold-downs were specified. 

Still pending before the Commission are a request for a 7 percent 
increase by southern territory railroads, and an investigation by the 
Commission to determine whether additional increases are necessary for 
the railroads to achieve a fair return on investment. 

In part, the Commission found ‘‘a real and pressing need’’ on the 
part of the railroads for ‘‘additional revenue sufficient to offset’’ the 
several increases in wages, payroll taxes, and prices, including other ad- 
justments in rail revenues and expenses ‘‘which may be reasonably 
anticipated in the immediate future.’’ 

Commissioner Hutchinson, dissenting in part, stated that he was not 
‘‘eonvinced’’ that the increases authorized ‘‘will be adequate to meet 
the carriers’ emergency revenue needs’’ resulting from increased ex- 
penses, ete. 

Commissioner Murphy, dissenting in part, described his dissent as 
relating to what he considered a most important question, ‘‘whether 
procedural due process has been accorded all parties in this proceeding,”’ 
expressing the view that whereas the increases authorized related to 
shipments interterritorially between the southern and eastern and west- 
ern regions, no opportunity had as yet been accorded the southern in- 
terests to support or oppose these increases. 

Commissioner McPherson, dissenting in part, joined in the views of 
Commissioner Murphy, stating further that he did not concur in the 
findings of the majority that ‘‘an increase of only 5 percent within the 
west and between the west and east is just and reasonable.’’ He ex- 
pressed the view that the evidence ‘‘amply justifies a 7 percent increase 
within the west and between the west and east and that such an increase 
would be just and reasonable.’’ 

Commissioners Minor and Walrath did not participate in the dis- 
position of this phase of the proceeding. 
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Increased Passenger Fares—Official Territory 1956 


On December 18 the I. C. C. issued the proposed report of Examiner 
Oren G. Barber in Docket No. 32032, in which it is recommended that 
the Commission approve a 5 percent increase in coach fares (other than 
commutation) and an increase in first class fares not to exceed 15 percent 
for interstate application, and such increased fares for intrastate appli- 
cation within the State of Michigan. Such increases, the Examiner 
stated, will yield a substantial increase in revenue, of which the peti- 
tioning railroads are in need and to which they are justly entitled, and 
which are necessary in order that ‘‘travel thereunder may make a fair 
contribution to the revenues needed by petitioners to enable them under 
honest and efficient management, to provide adequate and efficient 
service, at the lowest cost consistent with the furnishing of such service.”’ 

Subsequently, six Eastern Railroads, the Pennsylvania, New York 
Central, C&O, N&W, Pa.-Reading, and the P&LE after release of the 
above report of Examiner Barber petitioned the Commission for imme- 
diate authority, on one day’s notice, to increase first class and coach 
passenger fares by 5%, pending completion of the proceedings by the 
Commission. Pointing to the fact that there was practically no opposi- 
tion in the I. C. C. proceedings to the proposed 5% increase in coach 
fares, the carriers stated that immediate authority was needed because 
otherwise the carriers will be ‘‘irreparably deprived of revenue from 
their passenger services to which they believe they are justifiably en- 
titled.’’ 





Railway Express Rate Increase 


The full Commission on December 20 announced that it has decided 
not to suspend the operation of certain schedules proposing an increase 
of 4 percent on certain traffic of the Railway Express Agency now 
scheduled to become effective December 27, 1956. Such action followed 
an appeal for reconsideration from interested shippers and the U. S. 
Department of Agriculture of an earlier announcement by Division 2 
that it had decided not to suspend the schedules involved. 





Kansas Intrastate Freight Rates 


Acting on a petition filed by the Santa Fe and other rail carriers 
operating within the State of Kansas, the I. C. C. in an order released 
December 21 in Docket No. 32067 announced the institution of a 13 
Section proceeding to investigate the reesonableness of intrastate rail 
rates in Kansas, following the refusal of the State Corporation Com- 
mission of Kansas on July 11, 1956 to authorize Ex Parte 196 increases 
for intrastate freight rates and charges on livestock, agricultural prod- 
ucts (including milk and cream), cement, agricultural limestone, sand, 
gravel, crushed rock, coal, brick, tile, clay sewer pipe and articles 
grouped therewith. 
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Joint Rates on Fine Coal—Ky. & Tenn. to Carolinas 


In a report and order dated November 15 in Docket 31863— 
entitled Carolina, Clinchfield & Ohio Railway et al. v. Southern Railway 
Company et al., Division 2 of the I. C. C. has found that rates on fine 
coal from mines on the Interstate Railroad, the Louisville and Nashville, 
and the Norfolk and Western in eastern Kentucky, eastern Tennessee 
and southwestern Virginia, to destinations in North Carolina and South 
Carolina, on the lines of the Southern Railway and its connecting lines 
over routes including the Carolina, Clinchfield and Ohio or the Georgia 
Railroad as intermediate carriers, are unjust and unreasonable to the 
extent that they exceed rates for transportation of the same commodity 
over other through routes from and to the same points. 

In the course of its report the Commission stated that the action 
of the defendants in concurring in a rate-reduction over some routes 
and refusing to concur in the same reduction over other routes, when 
they had previously and for a long period participated in equal joint 
rates over all of the routes, closed to traffic the higher rated routes as 
effectively as if their schedules had been established with that sole objec- 
tive. ‘‘In so doing, the defendants escaped the burden of proving that 
cancellation of the joint rates over through routes embracing the Clinch- 
field or the Georgia would be consistent with the public interest, without 
regard to the provisions of Section 15(3) of the Act.’? The Commission 
stated that this action of the defendant was a fact which it was entitled 
to consider in determining the issue before it. 





FINANCE MATTERS 
Spokane International Railroad Control 


In a Report and Order released December 27 in Finance Docket 
No. 19315 (also covering F. D. No. 19316), the I. C. C. has approved the 
acquisition by the Union Pacific Railroad Company of control of Spokane 
International Railroad Company through exchange of not less than 80% 
of the latter’s issued and outstanding stock, subject to the observance 
of conditions for the protection of railway employees, and the main- 
tenance of existing routes, rates and channels of trade. 

Conditions applicable to the maintenance of routes, etc., are that 
(1) Spokane International shall maintain and keep open all routes and 
channels of trade via existing junctions and gateways, unless and until 
otherwise authorized by the Commission; (2) The present neutrality of 
handling traffic inbound and outbound by Spokane International shall 
be continued so as to permit equal opportunity for service to and from 
all lines reaching the rails of that carrier without discrimination as to 
routing or movement of traffic, and without discrimination in the 
arrangement of schedules or otherwise; (3) The present traffic and 
operating relationships existing between Spokane International on the 
one hand, and all lines connecting with its tracks, on the other, shall be 
continued insofar as such matters are within the control of the applicant, 
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and all contracts now in effect between Spokane International and other 
railroads shall be continued in full force and effect, subject to cancella- 
tion or termination only in accordance with their specific terms and 
conditions; (4) The Spokane International shall accept, handle and 
deliver all cars inbound and outbound, loaded and empty, without dis- 
crimination in promptness or frequency of service as between cars 
destined to or received from competing carriers, and irrespective of 
origin, destination, or route of movement; (5) Applicant shall do noth- 
ing to restrain or curtail the right of industries located on the Spokane 
International to route traffic over any or all existing routes and gate- 
ways; with the further provision (6) That any person having an interest 
may at any future time apply to the Commission for modification of the 
above conditions—the Commission retaining jurisdiction to re-open pro- 
ceeding on its own motion for the same purpose. 





SERVICE ORDERS 


All outstanding car service orders designed to alleviate freight car 
shortages were on December 6 ordered cancelled by the I. C. C., effective 
December 8. The Commission action was predicated on a finding by 
Division 3 that car shortages have become less acute, and on a belief 
that continued railroad-shipper cooperation in efficient utilization of 
the existing car supply can obviate the need for such orders for the 
present. The orders may be reinstated, Division 3 announced, if an 
emergency situation in car supply again develops. Car service orders 
cancelled are Nos. 910-914 inclusive, issued earlier this year because of 
serious car shortages in various parts of the country in connection with 
the transportation of certain commodities, notably grain, lumber, coal, 
steel, ore, and manufactured products. 





PERSONNEL 


The White House has announced that President Eisenhower has re- 
appointed I. C. C. Commissioners Richard F. Mitchell and Laurence K. 
Walrath for new seven-year terms on the Commission. 





MISCELLANEOUS 
Indexes of Average Freight Rates 1947-1955 


A schedule published in conjunction with the Interstate Commerce 
Commission’s Bureau of Transport Economics and Statistics’ Sixth An- 
nual Statement of indexes of average Freight Rates on Railroad Carload 
Traffic shows that there was a reduction in 1955 index of average freight 
rates on total rail carload traffic which followed the trend observed in 
1954. The all-commodities index for 1955 stands at 108, a reduction of 
one point from the 1954 level. The major change in group indexes 
occurred in Manufactures and Miscellaneous where there was a drop 
of two points to 108. There were decreases on one point in Products of 
Agriculture and Products of Mines to 109 and 107, respectively. 












I. C. C. PRACTITIONERS’ JOURNAL 





Amortization Accounting for Emergency Carrier Facilities 


On December 27 the Interstate Commerce Commission released its 
Report on Reconsideration dated December 7 in Docket No. 30920 in 
which it affirmed the findings in its prior report, 284 I. C. C. 9, to the 
effect that carriers subject to its accounting regulations shall include 
in operating expenses for depreciation only the charges based on the 
estimated normal service life of physical plant and equipment, and 
exclude therefrom charges for accelerated amortization allowed for in- 
come tax purposes. In its prior report the Commission also rejected 
an alternate proposal of certain rail carriers which would require a 
new income account to provide for equalization of income taxes over the 
service life of the facilities covered by necessity certificates issued under 
Section 168 of the Internal Revenue Code. The current report of the 
Commission followed a rule making proceeding instituted at the request 
of the public accounting firm Arthur Andersen & Co. which sought re- 
consideration of the above described matter of tax equalization. 




















Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





Division One of ICC Holds That Show Properties are Household Goods 


In a case involving the clarification of a certificate (MC-96121) 
held by Brown Brothers Cartage Service, the right to carry theatrical 
properties over irregular routes was questioned by a field representative 
of the ICC’s Bureau of Motor Carriers. The Motor Carrier contended 
before Division 1 that it had acquired the right to handle theatrical 
scenery and props under the original certificate issued in 1943, which 
was purchased from a previous holder. It was contended that theatre 
chains had written letters endorsing the issuance of the certificate in 
the first place, and pointed to the fact that the Director of the Bureau 
of Motor Carriers, in an earlier interpretation, had said that in his 
opinion show properties were household goods within the meaning of 
the published definition. 

Division 1 concluded that furniture, backdrops, scenery, and all the 
other equipment of stage productions are within the meaning of the 
word household goods, even down to makeup and costumes, but ruled 
that the entire show would have to be on the road and that things could 
not be done piecemeal, such as moving the makeup without the backdrops. 





Common Carrier Conference Opposed Grant of Air Freight 
Authority to Rail Subsidiary 


The Regular Common Carrier Conference of the American Trucking 
Associations, has filed a petition to intervene and to file exceptions in 
MC-30319 (Sub-No. 62) application of Southern Pacific Transport Com- 
pany—Air Freight. The petition points out that the proceeding is one 
in which the Southern Pacific Transport Company seeks a modification 
of present operating authority to enable it to transport air freight traffic 
from and to airports and airline facilities. The Conference maintains 
that the present authority, at least for the most part, contains restrictions 
limiting service to that which is auxiliary to, or supplemental of, rail 
service. It is the contention in the petition that ‘‘such motor carrier 
service must not be rendered to any point not a station on the Texas and 
New Orleans Railroad, which, like applicant, is a subsidiary of the 
Southern Pacific Railroad. Traffic to be moved is rail freight moving 
on rail billing and under rail rates.’’ 

Thirteen motor carriers and the Conference appeared at the hearing 
in opposition to the application, but the Examiner issued his report and 
recommended order finding that the applicant was entitled to the grant 
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of authority sought. The Conference contends that if the Examiner’s 
finding is permitted to stand, it will give legal sanction to a practice 
not heretofore approved by the Commission, and one evidently contrary 
to precedence and outside the law. 





Limited Term Operating Certificates Challenged by Trucking Industry 


The Interstate Commerce Commission’s power to issue limited term 
operating authority to trucking companies hauling explosives despite 
record evidence of a continuing need for services proposed in the appli- 
cation was challenged by the trucking industry. The petition filed by 
the American Trucking Associations asked for the right to intervene 
in a proceeding involving Bowen Trucking Company’s request for 
authority to carry explosives and it is contended that the power to im- 
pose the limited authority ‘‘is not expressly conferred by, nor fairly 
implicit in, the provisions of the Interstate Commerce Act.’’ 

The petition maintains that the Bowen recommendation is based not 
on the record, but upon a ‘‘policy’’ adopted by the Commission in the 
Riss case for extension of its initial filing rights in 1955. The new 
general policy, according to the petition, limits motor carrier authority 
for the transportation of explosives to a period not exceeding five years. 

The petition also contends that Congress clearly conferred upon the 
Commission the power to issue only two types of motor carrier authority ; 
permanent authority, and temporary authority not in excess of 180 days. 
It is contended: ‘‘It (Congress) did not provide, either expressly or im- 
pliedly, for a hybrid type of franchise requiring proof of permanent 
need, but nevertheless limited to a term to be arbitrarily determined by 
the Commission, despite record evidence of a continuing need for the 
service proposed.’’ The petition however states: ‘‘We do not suggest 
that the Commission is without power to issue limited term certificates 
where the record clearly demonstrates that the service sought to be pro- 
vided will be limited, in point of time, to the accomplishment of a stated 
objective, for example, the completion of a dam. But such a case 
presents an entirely different situation than the one facing the Com- 
mission in the Riss case and in the instant proceeding.”’ 





Consolidated Leasing Regulations to Become Effective Feb. 1, 1957 


The Interstate Commerce Commission has issued a single, complete 
set of its regulations governing leasing and interchange of motor vehicles, 
and such regulations are to become effective Feb. 1, 1957. In issuing 
its new order, the Commission disposed of all matters that have been 
pending in Ex Parte MC-43, and directed that the new rules, which re- 
duces the scope of certain of the regulations, are to supersede all existing 
regulations. The new regulations have eliminated the provision which 
prohibited payment of compensation on a percentage of revenue; how- 
ever, the 30-day lease provision, which prohibits trip leasing except under 
certain circumstances, has been retained. The rules provide for a writ- 
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ten lease, assumption of carrier responsibilities for non-owned vehicles, 
adequate identification and inspection of vehicles, compliance with regu- 
lations as to drivers, and operating safety, and equipment interchange. 
The recent changes made by Congress, with respect to farm vehicles 
and certain private carrier vehicles, are written into the leasing regula- 
tions, and the rules will permit contract carriers to rent equipment with- 
out driver to private carriers and shippers, subject to prior approval of 
the rental contract by the Commission. It will be remembered that the 
leasing case, Ex Parte MC-43, was started back in 1948 and went through 
the Commission to the Supreme Court and back through the Commission. 
Almost ten years after the investigation was started, the final regulations 
will be placed in effect. 





Division One Overrules Examiner’s Finding of “‘Rail Adequacy” 


The conclusions of Examiner H. W. Angle that a shipper of truck 
seat cabs is not entitled to motor carrier service because the railroad 
service available is adequate has been overruled by Division 1 of the 
Interstate Commerce Commission. The action of Division 1 resulted in 
a granting of authority to Kenosha Auto Transport Corporation to 
transport truck seat cabs from Springfield, Ohio, where they are manu- 
factured, to Clintonville, Ohio, where they become part of a completed 
vehicle. 

Exceptions were filed to the Examiner’s report in proceedings MC- 
30837, (Sub-No. 199), in which it was contended that the conclusions of 
the Examiner were contrary to the law and the evidence. One set of 
exceptions was filed by a shipper who contended that it is entitled to 
motor carrier service as a matter of right, but if not, the evidence shows 
a need for supplementary motor carrier service to meet deficiencies in 
the rail service. 

The railroads opposed the application and contended that the stand- 
ards of public convenience and necessity do not sanction the institution 
of the proposed service when it will result in ‘‘the eradication of exist- 
ing service.’’ Testimony in the case indicated that for more than a year 
cabs in excess of the number that could be handled by the ‘‘specialty 
device’’ car of the railroad have been transported by Kenosha under a 
temporary authority. The shipper expressed its desire to avoid a re- 
currence of unsatisfactory rail service by supplementing the service with 
highway transportation. 

Division 1 concluded : ‘‘ We cannot rightly ignore the shipper’s need 
for additional transportation service and its desire to have available 
supplemental service by motor carrier.’’ 

The same rail adequacy question will be reviewed by the United 
States Supreme Court in the case of Schaffer Transportation Company v. 
U. 8., which is listed on the Supreme Court docket as Case No. 419. 
This is the case where the Interstate Commerce Commission refused to 
grant truck operating rights on the grounds that existing railroad service 
is adequate. The Schaffer Case comes to the Supreme Court from the 
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U. S. District Court for the Northern District of South Dakota in which 
an appeal was made by Schaffer and the American Trucking Associa- 
tions, contending that the adequacy of rail service is not sufficient justi- 
fication for withholding truck rights and that a shipper is entitled to 
have available both rail and truck service from which to choose. 

The lower court held that decisions of the administrative agencies, 
such as the Interstate Commerce Commission, will not be upset unless 
it is shown that there has been prejudicial departure from the require- 
ments of law, or abuse of discretion. The Schaffer Case differs from the 
Kenosha Case in that the Examiner recommended a grant of rights to 
Schaffer, which recommendation was upheld by the Division, but the 
ICC later denied the application. 

The ICC has contended that its denial did not rest solely on the 
adequacy feature and that the applicant failed to establish present or 
future necessity for the proposed operation. The ICC also claims that 
the Schaffer application was supported by shippers desirous of lower 
rates rather than improved service. 





Pennsylvania Rail-Motor Suit Brings Out Maryland Road Test Facts 


In the $370,000,000 truck-rail-antitrust law suit in Pennsylvania, 
Mr. H. C. Fairbank, former Deputy Commissioner of the U. S. Bureau 
of Public Roads, recommended that ‘‘truck operators seek gross weight 
increases as distinguished from axle load increases.’’ Mr. Fairbank 
amplified the subject of axle load, the criterion of weight measurement 
used in the road test, and estimated that for normal traffic to equal the 
amount of traffic simulated during the Maryland road test, in that par- 
ticular area, ‘‘ would take three or four decades.”’ 

Cross-examination of Mr. Fairbank revealed: (1) test officials at 
the road test believed initially that the road was built on a good granular 
sub-base, (2) simulated traffic conditions differed from normal traffic 
conditions; (3) driving was done with vehicle wheels close to the outside 
edge of the road, a practice that increases road damage, and (4) an un- 
usual amount of rainfall contributed to the erosion of the highway sub- 
surface. Cross-examination further brought out that ‘‘a second and 
shorter version’’ of a film of the road test was produced at the request 
of officials of the Byoir Organization, who specified what parts they 
wanted cut out of the original film. The short version of the film re- 
moved that part referring to composition of highway sub-surface, rain- 
fall, and traffic as causes of road damage and axle loading was cited in 
the second film as the primary cause of highway damage. 
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0. REGULATION 
02. Federal Regulation 


02.1 National Transportation Policy 
02.12 Inherent Advantages 


02.12 There are certain inherent advantages in the transportation of 
petroleum products by motor carrier over their transportation by other 
agencies; and the public is entitled to both rail and motor carrier service 
where, as here, the evidence discloses need for both services. MC-103880, 
Sub 162, Producers Transport, Inc. Ext.—Brandenburg, Ky., 11-19-56, 
Div. 1. 


02.12 Shippers and communities are entitled to adequate transporta- 
tion service by water with its inherent benefits and advantages upon proof 
of need therefor, as well as by rail. See 285 I. C. C. 472. W-417, Weyer- 
haeuser Steamship Co. Ext.—Port Everglades, Fla., .... I. C. C. . 
11-15-56, Div. 4. 


02.2 Interstate & Foreign Commerce 


02.25 International Movement 

02.25 Carriers operating in the United States are under the Commis- 
sion’s jurisdiction; and it is its duty, where the issue is appropriately raised, 
to determine whether rate published jointly with a foreign carrier is lawful 
for application by carriers operating in the United States. 294 I. C. C. 515. 
No. 31792, Great Lakes Ship Owners Assn. v. Canadian P. Ry. Co., .... 
i. ©. ©. ...-, Sae-w6, Be. &. 


02.25 The Commission does not have any jurisdiction over the opera- 
tion conducted by applicant in Canada, or need for any additional service 
between points in Canada; but in deciding whether applicant has shown a 
need for the authority here sought between points in Minn., consideration 
must be given to evidence submitted with respect to service needs involving 
points within Canada. Compare 26 M. C. C. 519. MC-101291, Sub 3, 
Clarke Robertson’s Transportation Ltd. Ext.—Petroleum Products, 

M. C. C. ...., 11-13-56, Div. 1. 


05. Types of Carriage 
05.0 For-hire Carriers 


*? 


05.00 Generally 


05.00 Applicant, engaged in full-time occupation of pigeon trainer, 
offers service wherein he transports pigeons from points in N. Y. to desig- 
nated points in N. Jer., and releases them, although he is given instructions 
to use his discretion as to point and time of release, dependent on weather 
conditions and appearance of the birds. Charges are based on a basket rate, 
irrespective of number of birds in each basket, or distance. This transpor- 
tation service is not incidental to his primary business, but is similar in all 
respects to for-hire transportation discussed in 53 M. C. C. 223. The release 
and care of pigeons is incidental to the for-hire transportation service. 
MO-115537, Louis Paladino Com. Car. App., .... M. C. C. ...., 11-19-56, 
Div. 1. 


05.9 Private Carriers 
05.98 Goods Purchased & Sold 


05.93 In the conduct of its operations, applicant receives an order for 
sand, gravel or stone, proceeds to the quarry or pit, purchases the com- 
modity in its own name and on its own credit, and transports it to the 
customer. It is not of controlling importance that technical title to materials 
remains in applicant until delivery to purchaser; and this fact, standing 
alone, is not sufficient to establish status of a private carrier. More im- 
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portant, is the fact that applicant lacks facilities which usually mark a 
bona fide dealer in sand and gravel. It has no investment in an office, has 
no storage yard, carries no stock, and does not advertise as a dealer. Thus 
it has no risk from price fluctuations or failure to sell. Applicant’s primary 
business found to be performance of transportation, rather than conduct 
of a noncarrier business of a dealer or broker. MC-115275, Jay Cee Trans- 
port Co. Cont. Car. App., .... M. C. C. ...., 11-19-56, Commission on 
reconsideration. 


1. PROCEDURE 
11. Proceedings 
11.9 Limitation of Reparation Actions 


11.92 Beginning of Period 

11.92 Under sec. 16(3)(c) of the Act, a claimant may resubmit claim 
for overcharge to a carrier within the two-year time limit; and such claim 
remains alive, so that the additional six-month period provided therein runs 
from date of first disallowance after the last resubmission within the two- 
year period. 269 I. C. C. 421. Representations of defendant that refiled 
claim would be paid afford no basis for disregarding the express statutory 
provisions. No. 31927, International Latex Corp. v. Penna R. Co., . 
a. C. Be occey Bae, a. oe 


13. Pleading 


13.7 Amendments 
13.72 At Hearing 


13.72 At hearing vendee requested authority to merge into itself the 
corporation’s operating rights and property for ownership, management and 
operation. Amendment is in accord with the Commission’s policy of en- 
couraging corporate simplification. Granted. MC-F-5884, Watson Bros. 
Transportation Co., Inc.—Pur.—C. P. Hart; & C. P. Hart Transportation 
Co., Inc., 11-27-56, Div. 4. 


13.9 Withdrawal 
13.90 Generally 


13.90 In view of fact that assailed rate will probably be reestablished 
for future seasons of navigation, passing of expiration date does not make 
the case moot. See 213 I. C. C. 4; 178 I. C. C. 742, and 107 I. C. C. 49. 
Complainant’s petition to withdraw proposed report without prejudice and 
close the record is denied. No. 31792, Great Lakes Ship Owners Assn. v. 
Canadian P. Ry. Co., .... I. C. C. ...., 11-8-56, Div. 2. 


16. Proof 


16.1 Issues 
16.10 Generally 


16.10 Complainant alleged that both minimum weight requirement 
and level of rates were unjust and unreasonable and that rates and charges 
were unduly prejudicial. Broad scope of complaint brings in issue the rates 
and charges, whether established prior or subsequent to filing of complaint. 
No. 31773, Darling & Co. v. Alton & 8S. R., .... I. C. C. ...., 11-16-56, 


Div. 2. 
16.2 Burden of Proof 
16.21 Complaints 
16.21 Assailed rates may not be condemned unless it be shown that 
they exceed the maximum of reasonableness. Burden of proof rests upon 


complainant. No. 31773, Darling & Co. v. Alton & 8. R., .... 1.0. C. ....; 
11-16-56, Div. 2. 
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16.3 Official Notice 
16.34 Commission Proceedings 


16.34 The Commission may take official notice of its prior decisions. 
MC-F-6049, Pacific Intermountain Express Co.—Control & Merger—M & M 
Fast Freight, Inc., 11-29-56, Div. 4. 


16.34 Examiner properly, upon objection, declined to incorporate into 
instant record examiner’s report and transcript in another proceeding. 
General Practice Rules contain adequate provision for incorporation of the 
record made at one proceeding into evidence at another. MC-F-6085, Watson 
Bros. Transportation Co., Inc.—Pur. (Portion)—S. & C. Transport Co., Inc., 
0006 Be Us Oe ccvey LRRG-O6, Er. 6. 


16.37 Notorious Facts 


16.37 The Commission may take official notice of waterfront vehicular 
congestion at New York City and recognize that motor-carrier deliveries 
are delayed thereby. I & S M-7945, Delivery Charges—New York Harbor 
Peers, .... BM. ©. ©. 2.205 Bare, Ete. Bs 


16.4 Witnesses 
16.40 Competency 


16.40 Knowledge of scout camp Officials as to service of existing car- 
riers at the five camps qualified them to testify as to such service and need 
for service herein proposed. MC-74922, Sub 1, Highbridge Van Co., Inc. Ext. 
—Camp Baggage, 11-19-56, Div. 1. 


16.5 Testimony 
16.50 Competency 


16.50 Motion to strike a statement made in behalf of respondent by a 
shipper’s traffic manager concerning the ‘‘usual policy of the railroads,” on 
the ground that witness was not qualified to so state, is granted. I & S 6609, 
Lard & Related Articles—New York, N. Y. to Buffalo, N. Y., .... I. C. C. 
. +++, 11-28-56, Div. 2. 


16.50 Motion to strike statements of a conference witness respecting 
volume of traffic moved by unnamed carrier members from and to certain 
points overruled. Information was gathered in course of conference business. 
I & S 6609, Lard & Related Articles—New York, N. Y. to Buffalo, N. Y., 
caso Me We We 04 005 RE Oe me 


16.6 Documents 
16.66 Voluminous Evidence Rule 


16.66 No underlying freight bills or similar authenticating documents 
supporting certain exhibits were available for inspection by opposing parties 
at hearing or any explanation offered for their absence. The exhibits there- 
fore were improperly received in evidence, over objection, and have not been 
considered herein. See 65 M. C. C. 331, 336, 337. MC-F-6007, D. C. Hall 
Co.—Pur.—David C. Hall & D. C. Hall Transport, Inc., .... M. C. C. 
11-28-56, Div. 4. 


16.7 Admissibility 
16.70 Generally 


16.70 While shipper does not have actual right to control routing of 
considered traffic, this fact does not render its testimony inadmissible or 
materially affect its weight. Despite control of traffic technically in the 
consignees, the shipper has a very definite interest in obtaining a prompt 
and dependable motor carrier service for distribution of its product. MC- 
108880, Sub 171, Producers Transport, Inc. Ext.—Montague, Mich., .... 
M. C. C. ...., 11-80-66, Div. 1. 
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16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 No supporting data are given from which it is possible to deter- 
mine accuracy of operating cost data submitted. However, this does not 
afford basis for excluding cost data, but is factor in determining weight to 
be accorded thereto. Objection overruled. I & S M-8339, Lard, Soap & 
Related Articles—TIll. & Ohio to Mich., .... M. C. C. ...., 11-15-56, Div. 3. 


17. Hearing 


17.0 Requisites 
17.04 Briefs 


17.04 Objection is made to consideration of results of application of a 
formula as shown by two tables included in applicant’s brief, because certain 
figures in the tables are not in evidence of record and are unexplained. Only 
evidence of record should be considered. F. D. 19084, Lake Superior & 
I. R. Co. Construction, 11-28-56, Div. 4. 


17.4 Reception of Evidence 
17.42 Objection 


17.42 Exhibits objected to were prepared from applicant’s records 
under direction and supervision of the witness, who has been in the employ 
of applicant for many years in various capacities, ranging from conductor 
to president of the company. Witness testified that information contained 
in exhibits was correct to the best of his knowledge and belief. Exhibits 
are relevant and material to the issues, are otherwise properly admissible, 
and are received in evidence. F. D. 19399, Chicago & Calumet River R. Co. 
Abandonment, etc., 11-20-56, Div. 4. 


17.45 Exceptions to Ruling 


17.45 Fact that applicants’ exhibits show intrastate movements is 
insufficient ground to warrant rejection of the exhibits, when the large 
number of interstate movements also reflected therein are readily identifi- 
able. MC-F-6085, Watson Bros. Transportation Co., Inc.—Pur. (Portion)— 
S. & C. Transport Co., Inc., .... M. C. C. ...., 12-10-56, Div. 4. 


17.49 Waiver of Objections 


17.49 Applicants did not timely avail themselves of the Commission’s 
General Practice Rule 87, which provides that objections ‘‘not pressed in 
brief will be considered as waived.’’ Briefs were filed without raising the 
point. Motion to strike is overruled. MC-F-6045, North American Van 
Lines, Inc.—Pur. (Portion)—Creston Transfer Co., .... M. C. C. 
11-29-56, Div. 4. 


18. Decisions 


18.0 Generaliy 
18.01 Extent of Relief 


18.01 Grant of authority broader than sought is in a proper case 
within the Commission’s power. See 322 U. S. 1. MC-111472, Sub 35, 
Diamond Transportation System, Inc. Ext.—Okla. & Texas, .... M. C. C. 
ocees L1e86-56, Div. 1. 


18.2 Initial or Recommended 
18.21 By Joint Board 


18.21 Joint board assigned for hearing of applications seeking author- 
ity to operate between points in a single state, as part of a multi-state 
system operation, had jurisdiction. See 30 M. C. C. 490 and 17 M. C. C. 413. 
MC-21170, Sub 31, Bos Freight Lines, Inc. Ext.—Middle Amana, Iowa, .... 
M. C. C. ...., 11-8-56, Div. 1. 
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18.3 Exceptions 
18.31 Who May File 


18.31 Motion to strike exceptions of one carrier to the extent they 
were made applicable to one proceeding granted, inasmuch as that carrier 
did not enter an appearance in the pertinent proceeding. MC-16502, Sub 12, 


Robinson Truck Lines Ext.—Navy Jet Air Base near Meridian, Miss., 11-8-56, 
Div. 1. 


18.32 Form & Content 


18.32 Although exceptions do not conform in all respects to the rule 
respecting numbering and citing the page of the record relied upon, there 
is no difficulty in following the argument. They will be considered, but that 
action is not to be construed as controlling any future observance of General 
Practice Rule 96 as essential to good practice. See 270 I. C. C. 131. Motion 
to strike is overruled. MC-F-6049, Pacific Intermountain Express Co.— 
Control & Merger—M & M Fast Freight Inc., 11-29-56, Div. 4. 


18.32 On exceptions the defendant submitted additional statements 
cf opinion from advisory bureaus in support of contention that the store 
display racks should not be regarded as flat. These statements were filed 
too late to be admissible as evidence; but they have been considered as 
argument. MC-C-1829, Slaymaker Lock Co. v. York Motor Express Co., .. 
M. C. C. ...., 11-15-56, Div. 2. 


18.33 Replies 


18.33 Principal basis for motion to strike certain portions of the re- 
plies of respondents to the exceptions is an alleged misinterpretation of the 
evidence adduced at hearing. Those statements of the respondents will be 
regarded as argument only. Motion to strike is overruled. I & S M-8118 
—Iron or Steel Articles—W. T. L. Territory, .... M. C. C. ...., 11-21-56, 
Div. 3. 


2. FRANCHISES 
20. Generally 


20.2 Administrative Policies 
20.21 Existence of Highway 


20.21 Highway and bridge forming proposed route will be completed 
and open to the public not later than August 1957. Although date of com- 
pletion is not considered as being “too remote,’’ nevertheless a certificate 
should not be issued at this time which could not be used for many months. 
On the other hand, need has been shown. Issuance of certificate withheld 
until receipt of a written statement by an official of the state highway de- 
partment stating that such highway has been or will be completed and open 
for public use within 60 days. MC-1504, Sub 126, Atlantic Greyhound Corp. 
Ext.—Broad River Bridge Route, .... M. C. C. ...., 11-19- -56, Div. 1. 


20.22 Limited Term Certificates & Permits 


20.22 Authority granted to transport dangerous explosives limited to 
a period expiring five years from effective date of the permit for reasons 
stated in 64 M. C. C. 299. MC-109515, Sub 4, Ozella Kimbrough Harrington 
Ext.—Calif., .... M. C. C. ...., 11-13-56, Div. 1. 


20.22 Instant application in reality involves no actual enlargement of 
scope of applicant’s present authority to handle explosives. Grant here 
would merely enable applicant to bypass the heavily congested Washington, 
D. C. area. In the circumstances, no necessity appears for imposing the 
five-year limitation upon authority sought. MC-47142, Sub 56, C. I. 
Whitten Transfer Co. Ext.—Gambrills, Md., 11-16-56, Div. 1. 
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20.3 Conflicting Applications 
20.81 Priority 


20.31 At the time supporting shipper’s affidavit was made, there was 
no motor carrier holding permanent authority to perform that service; 
whereas there are now three carriers holding such authority. Record does 
not warrant authorization of a fourth carrier. MC-109637, Sub 32, Gasoline 
Transport Co. Ext.—Tenn. Points, 11-27-56, Div. 1. 


21. Nature & Extent of Operations 


21.1 Type of Operation 
21.11 Common Carrier 


21.11 While it is true that a common carrier must service all shippers 
without discrimination, it does not follow that it may not, if it has sufficient 
equipment available, spot trailers and tractors at plant of a specific shipper. 
This is a common practice where shipper has sufficient volume of traffic to 
warrant such a procedure and where it will not unduly discriminate against 
other shippers. MC-114795, Sub 5, Edgar W. Long Ext.—Paperboard Con- 
tainers, 11-23-56, Div. 1. 


21.2 Dual Operations 
21.22 Common & Contract 


21.22 Proposed contract-carrier operation and applicant’s presently 
certificated operation would not be competitive one with the other. More- 
over, the character of the two operations would be such that it is unlikely 
that same shipper or shippers would be served by applicant, both as a con- 
tract carrier and as a common carrier, or that preferences or discriminations 
between shippers would result. In the circumstances, the holding by appli- 
cant of described dual authority will be consistent with the public interest 
and the National Transportation Policy. MC-115582, Detroit Terminal & 
Cartage Co. Cont. Car. App., 11-20-56, Div. 1. 


21.22 Commonly controlled common and contract carrier operations 
will not be competitive, and holding of the permit granted herein and of the 
certificate held by corporation controlled by the substituted applicant found 
consistent with the public interest and the National Transportation Policy. 
MC-110195, Sub 1, Vogelmeier Trucking Co., Inc. Ext.—Avoca, Penna, .... 
M.C.C. ...., 11-16-66, Div. 1. 


21.5 Points Authorized 
21.51 “To or From” Restrictions 


21.51 There is no compelling reason for restricting grant of authority 
only to those boroughs of N. Y. C., to and from which baggage has been 
moving; and accordingly, applicant is authorized to serve all of that city. 
MC-74922, Sub 1, Highbridge Van Co., Inc. Ext.—Camp Baggage, 11-19-56, 
Div. 1. 


21.52 ‘“Non-Rail’ Points 


21.52 Restriction of service only to and from points ‘“‘not directly 
served by rail’ is indefinite and objectionable. 47 M. C. C. 221. Railroad 
stations do not necessarily serve only the points at which they are located 
but may be said to serve other adjacent points, as well. MC-109515, Sub 4, 
Ozella Kimbrough Harrington Ext.—Calif., .... M. C. C. ...., 11-13-56, 
Div. 1. 
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21.54 Specified Plants 


21.54 As a general proposition, limiting of common carrier authority 
to a plant site is not favored; but in many situations such a limitation 
provides the only manner by which a grant may provide needed service and 
at the same time protect the interests of presently-authorized carriers, which 
are rendering to other shippers of similar traffic in the same city or area 
an adequate and satisfactory service. Authority limited to site of shipper’s 
plant. MC-107515, Sub 204, Refrigerated Transport Co., Inc. Ext.—Miami, 
ey «ce c Ms Re Rh cscs BOS, Dee: 5. 


21.55 Indefinite Locations 


21.55 When finding an operation proposed is required by public con- 
venience and necessity, the Commission seeks to define the points and areas 
where service is to be performed, so that uncertainties which might give 
rise to controversies may be avoided. Here, there is no evidence from which 
the exact locations of oil wells and lease gathering points may be determined. 
Moreover, locations are subject to change. In these circumstances, there is 
no need to limit the origins to particular sites in requested counties. With 
respect to destinations, there is no purpose in limiting the proposed operation 
to particular pipelines or refineries in requested counties. MC-113760, Sub 2, 
Harold M. Popp Com. Car. App., 11-29-56, Div. 1. 


21.57 Commercial Zone Formula 


21.57 It appears that Amana is an unincorporated community of less 
than 2,500 population having a post office and that Middle Amana is not 
more than 2.5 miles therefrom, so that carriers authorized to serve Amana 
may serve points within this radial area. 54 M.C.C. 21. MO-21170, Sub 31, 
Bos Freight Lines, Inc. Ext.—Middle Amana, Iowa, .... M. C. C. 
11-8-56, Div. 1. 


21.58 Commercial Zones—Application 


21.58 Inasmuch as Yonkers is an incorporated municipality in West- 
chester Co., with a population in excess of 150,000, and is immediately con- 
tiguous to New York City, authority to serve Yonkers includes authority 
to serve all points in the commercial zone of New York, except points in 
N. Jer. Ex Parte MC-37, 54 M. C. C. 21, 92. Motion to strike testimony 
as to need for service from Long Island City, because application sought 
authority from Yonkers only, was properly overruled. MOC-111435, Sub 9, 
C. & E. Trucking Corp. Ext.—Points in Penna., .... M.C.C. ...., 11-23-56, 
Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Fargo and West Fargo, N. Dak. and Moorehead and Dilworth, 
Minn. are within the Fargo-Moorehead commercial zone. MC-F-5998, 
Northern Pacific Transport Co.—Pur.—Adams, Inc., .... M. C. C. 
11-27-56, Div. 4. 


e*9 


21.6 Equipment Operated 
21.68 Leased Equipment 


21.68 Rule providing for a minimum lease period of 30 days in case 
of equipment leased to authorized carriers, when operated by Owners or em- 
ployees of the owners, prescribed to become effective on Feb. 1, 1957, 
except equipment, with driver, of a farmer, agricultural cooperative or 
private carrier of certain perishable property, or which is exempt under 
sec. 203(b)(6) of the Act to the extent provided in sec. 204(f)(1) or (2) 
of the Act (45 U. S. C. 304(f)). All rules and regulations pertaining to 
lease of equipment incorporated into a single order. Ex Parte MC-48, Lease 
& Interchange of Vehicles by Motor Carriers, .... M. C. C. ...., 11-23-56, 
Commission. 
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21.7 Service Authorized 
21.71 Class of Patrons 


21.71 Grant limited to operations under contracts with persons (as 
defined in sec. 203(a) of the Act) who are primarily engaged directly or 
through commonly controlled affiliates in manufacture or distribution of 
soap and soap products, of prepared food products in containers (not in- 
cluding fresh or frozen foods or fresh meats) and of premiums and adver- 
tising material pertaining thereto. MC-7335, Sub 3, J. M. Donley Truck 
Service, Inc. Ext.—Grocery & Food Products, .... M. C. C. ...., 11-20-56, 
Div. 1. 


21.72 Kind of Shipment 


21.72 Authority to transport household goods, as defined in 17 M. C. C. 
467, includes the right to transport theatrical equipment, materials and 
supplies, but not independently of the movement of the stage show. MC- 
96121, Brown Bros. Cartage Service—Interpretation of Certificate, 
M.C. C. ...., 11-87-66, Div. 1. 


21.72 Movement of articles of baggage alone to and from summer 
camps is not within the scope of authority to transport household goods. 
MC-74922, Sub 1, Highbridge Van Co., Inc. Ext.—Camp Baggage, 11-19-56, 
Div. 1. 

21.72 Shipments, which have been rejected by the consignee because 
damaged in transit, or for any other reason, may be returned to their re- 
spective origins by carrier having them in its possession without specific 
authority, provided such service is covered by an appropriate tariff pro- 
vision. However shipments, which once have been accepted by a consignee 
and which such consignee later desires for any reason to return (reship) 
to original consignor, may not be transported on return without authority. 
Need shown for return movement of trade-ins, returns and defective mer- 
chandise. MC-110195, Sub 1, Vogelmeier Trucking Co., Inc. Ext.—Avoca, 
Penna., .... M. C. C. ...., 11-16-56, Div. 1. 


21.79 Origin or Destination 


21.79 A freight forwarder is responsible for transportation “from point 
of receipt to point of destination”’ (sec. 402(a)(5) of the Act), must issue 
a bill of lading, and is deemed the receiving and delivering transportation 
company for such purposes. See sec. 413 of the Act. Service provided by 
its assembly or distribution carriers is legally that of the freight forwarder 
and not that of the carriers acting as its agents. See 265 I. C. C. 473, 474, 
475. No. 31878, Acme Fast Freight, Inc. v. Western Freight Assn., . 

I. C. C. ...., 11-19-56, Commission. 


22. Commodity Authority 


22.0 Generally 


22.01 Interpretation 


22.01 Authority to transport derivatives or products of specific or 
base materials does not include authority to transport the materials them- 
selves, even where such materials closely resemble the derivatives or products 
into which they are to be converted. Compare 48 M. C. C. 455, wherein it 
was found that authority to transport ‘‘wire products’ does not permit the 
transportation of wire. See also 67 M. C. C. 5, 8. Wood pulp may not be 
transported under authority to transport paper and paper articles. MC- 
112817, Sub 14, J. A. Throckmorton Ext.—Paper Products, .... M. C. C. 

., 11-23-56, Div. 1. 

22.08 Proof of Special Commodity Class 

22.08 <A grant of broad commodity authority, for example, feed rather 

than tankage, and liquid fertilizer rather than anhydrous ammonia, is not 


warranted. MC-92983, Sub 92, Eldon Miller, Inc., Ext.—Cement, Feed & 
Fertilizers in Mid-West, .... M. C. C. ...., 11-14-56, Commission. 
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22.6 Industrial Manufacturers 
22.64 Construction Material 


22.64 Term “building material and supplies’’ does not include precut 
er prefabricated buildings. Limitation, ‘“‘when shipped as a precut building 
material and moving to site or sites of such building,” is inconsistent with 
the term “‘building materials.’’ Complete building units precut to fit certain 
specifications are distinct entities, and any carrier transporting them must 
have authority to transport buildings. MC-108528, Sub 1, Warren Smith 
& Duane Polman Ext.—Wadena, Minn., .... M. C. C. ...., 11-30-56, Div. 1. 


22.65 Paper & Products 


22.65 Authority to transport paper and paper articles, as described in 
Appendix xi of 61 M. C. C. 209, does not cover wood pulp, which is wood 
reduced to pulp by mechanical and chemical treatment for use in the manu- 
facture of paper and paper products. Pulpboard, on the other hand, is a 
finished product used for making boxes. Authority to transport derivatives 
does not cover the base materials. ne Sub 14, J. A. Throckmorton 
Ext.—Paper Products, .... M. C. C. ...., 11-28-56, Div. 1. 


22.7 Machinery, Equipment, nagianenate & Appliances 
22.71 Agricultural 


22.71 Carrier authorized to transport articles included in Appendix xii 
of the Descriptions Case, 61 M. C. C. 209, may only transport a tractor 
shipped with ‘‘attachment, post hole diggers or augers’’; and transportation 
of a tractor with any other type of attachment or with no attachment by a 
carrier holding such a certificate is unauthorized. Therefore, in view of the 
proof of need here, grant to transport agricultural tractors is —. 
MC-111472, Sub 35, Diamond Transportation System, Inc. Ext.—Okla. 
Temes, .... B.C. C. ...«, Li-B6-66, Div. 1. 


22.8 Necessaries 
22.86 Furniture & Furnishings 


22.86 Vendor under its authority to transport new furniture, uncrated, 
has no right to haul pianos. 53 M. C. C. 814. Same may also be said as to 
organs. MC-F-6045, North American Van Lines, Inc.—Pur. (Portion)— 
Creston Transfer Co., .... M. C. C. ...., 11-29-56, Div. 4. 


23. Qualification of Applicant & Providence of Operation 


23.0 Generally 
23.01 Substitutions 


23.01 Request for substitution of a corporation formed by applicant 
partners who held all of the outstanding stock, except qualifying shares, 
granted. Although present record contains no evidence as to fitness or 
ability of the corporation, applicants’ principal ‘stockholders at the time of 
hearing clearly were fit and able, financially and otherwise, properly to per- 
form the operations for which authority is sought; and no reason appears 
for questioning ability of the corporate applicant to conduct proposed — 
tions. MC-115666, Leland C. & Alma Duke Biggs Com. Car. App. 

MB. C. ©. ...s, 3R<BT-56, Div. 1. 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 Applicant’s balance sheet and income statements are incomplete 
and do not disclose as completely as they should the exact financial condition. 
However, there is no indication that applicant has failed to meet any of its 
obligations or that it is in default to any of its associated companies. In 
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view of fact that it is a going concern and operating at a profit, applicant is 

fit and able, financially and otherwise, to properly perform proposed service. 

MC-113779, Sub 33, York Interstate Trucking, Inc. Ext.—Houston, Texas, 
. &. C..C. ....5 11-88-56, Bev. i. 


23.2 Providence of Operation 
23.20 Generally 


23.20 With respect to questions as to whether the construction of the 
extension could be economically justified and profitably operated, the Com- 
mission has not prescribed or adopted any single test. Purpose in consider- 
ing such questions has been to prevent dissipation of a railroad’s resources, 
thus burdening interstate commerce. Concluded that proposed construction 
would not have that effect. F. D. 19084, Lake Superior & I. R. Co. Con- 
struction, 11-28-56, Div. 4. 


23.4 Carrier Relations 
23.40 Generally 


23.40 Applicant, as agent of a carrier with wide household goods 
authority which embraces entire area sought, is now in position to furnish, 
in the name of its principal, all the service for which authority is here re- 
quested; and substitution of itself would not result in such additional bene- 
fits to the public, as to warrant the creation of duplicating grants of operat- 
ing authority. MO-2221, Sub 5, Grossman & Best, Inc. Ext.—Bakery 
Products, 11-26-56, Div. 1. 


23.6 Unauthorized Operations 
23.62 Good Faith 


23.62 Applicant operated under color of right, since it believed that 
baggage could be transported under its authority to transport household 
goods; and it was not until after the hearing that this question was decided. 
MC-74922, Sub 1, Highbridge Van Co., Inc. Ext.—Camp Baggage, 11-19-56, 
Div. 1. 


23.64 Unsubstantial 


23.64 Admittedly, both applicants have performed certain transpor- 
tation in interstate commerce without appropriate authority; but it does 
not appear that such operations were knowingly unlawful. Evidence is not 
sufficient to warrant conclusion that either or both are unfit. MC-108523, 
Sub 1, Warren Smith & Duane Polman Ext.—Wadena, Minn., .... M. C. C. 

, 11-30-56, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Applicant’s disregard of admonition of the Commission in a 
report pertaining to a prior application for extension of rights within Calif., 
to the effect that applicant’s interstate authority was coextensive in scope 
with that defined in its certificate issued by the California Commission, and 
subject to a restriction in the latter certificate, constitutes a wilful refusal 
to abide by the terms of the Act, the Commission’s rules and regulations 
thereunder, and the terms and conditions of its certificate. In the circum- 
stances, a grant of authority herein for service between points in Calif. and 
from other western states to Calif. is unjustified. MC-1088398, Sub 23, 
Fortier Transportation Co. Ext.—Fats & Oils, .... M. C. C. ...., 11-19-56, 
Div. 1. 
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24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Increased volume upon which shipper bases its need for the 
direct-line services of applicants, though real, does not in itself justify grant- 
ing of additional authority for single-line service, where, as here, there has 
been no showing that existing motor carrier service is unresponsive, either 
with equipment or service, to the increased movements. MC-21170, Sub 81, 
Bos Freight Lines, Inc. Ext.—Middle Amana, Iowa, .... M. C. C. 
11-8-56, Div. 1. 


24.01 Fact that the proposed origin point is near the route over which 
applicant operates does not warrant a grant of authority, if present service 
thereat is adequate. MC-106943, Sub 56, Eastern Motor Express, Inc. Ext. 
-——Hampstead, Md. .... M. C. C. ...., 11-27-56, Div. 1. 

24.01 There js no evidence other then that which is vague, general and 
speculative to justify a grant of authority from certain proposed origins to 
destinations. Denied to that extent. MC-109687, Sub 32, Gasoline Transport 
Co. Ext.—Tenn. Points, 11-27-56, Div. 1. 


24.01 Burden of proof is upon applicant to establish that proposed 
service is required by present or future public convenience and necessity. 
MC-36015, Sub 2, Thomas Goodfellow, Inc. Com. Car. App., .... M. C. C 

, 11-26-56, Div. 1. 

24.01 Mere desire of applicant to extend its operations, and mere will- 
ingness of shipper to use its service do not, standing alone, establish public 
convenience and necessity. MC-109891, Sub 2, Infinger Transportation Co., 
Inc. Ext.—Fayetteville, N. C., 11-13-56, Div. 1. 

24.01 Confronted with problems of obtaining adequate transportation 
facilities for the anticipated heavy volume of this traffic during seasons of 
peak demand, the shippers are reluctant to rely upon a single authorized 
motor carrier to provide sufficient specialized equipment for the heavy sea- 
sonal movements; but such reluctance, while entitled to some consideration, 
is not in and of itself sufficient justification for authorizing additional service. 
MC-103880, Sub 160, Producers Transport, Inc. Ext.—Anhydrous Ammonia, 
cece Me Op Gy vce cy Sameeoe, mer. i. 


24.01 Mere assertions of supporting witnesses to effect that there is a 
need for service proposed is insufficient to show a public need. MC-101291, 
Sub 3, Clarke Robertson’s Transportation Ltd. Ext.—Petroleum Products, 

. B.C... 209 Sa-88-O6, Div. 1 


24.01 Although evidence of present or future need for transportation 
of house trailers in secondary movements is difficult to obtain, because of 
the nonrepetitive character of the traffic, nevertheless some showing must be 
made that existing motor carriers cannot or are not adequately serving the 
public. Reference is made to delays experienced by shippers requesting 
service. However, there is no claim that the delays resulted in hardship or 
serious inconvenience to shippers. This showing, standing alone, certainly 
does not constitute a showing of ; ajeaied in existing service. MC-115590, 
Service Rollaway, Inc. Com. Car. App., .... M. C. C. ...., 11-30-56, Div. 1. 


24.01 Fact that some of the eutating motor carriers ‘do not oppose ap- 
plication, as now amended, is insufficient, standing alone, to warrant conclu- 
sion that these carriers are unable or unwilling to meet the normal and rea- 
sonable transportation requirements of shipper. MC-106282, Sub 4, Speed- 
way Transports, Inc. Ext.—Ala., .... M. C. C. ...., 11-28-56, Div. 1. 

24.01 Before institution of a new service may be authorized, it is in- 
cumbent upon applicant to establish a need for service proposed. Lack of 
opposition on the part of existing carriers does not relieve applicant of this 


burden. MO-108699, Sub 1, Frank J. Walsh Ext.—Gas Meters, 11-27-56, 
Div. 1. 


o*s 
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24.01 Record is devoid of evidence establishing inadequacy of existing 
service between two states. Fact that no use had been made of the opposing 
carrier’s service in conjunction with applicant may be ascribed in part to 
applicant’s failure to inform shippers of the available service. In the circum- 
stances, nonuse of such service may not be accorded any significance. MC- 
8681, Sub 41, Western Auto Transports, Inc. Ext.—Okla., .... M. C. C 
12-4-56, Div. 1. 


24.03 Contract Carriage 


24.03 Since applicant already serves the shipper as a contract carrier, 
he is well qualified to expand his present service by transporting a new com- 
modity, oleomargarine, and by serving four new destination points. MO- 
11620, Sub 14, George Busse Ext.—Oleomargarine, .... M. C. C. 
11-13-56, Div. 1. 


24.03 Proposed service will be especially adapted to shipper’s require- 
ments; and applicant and its drivers will become virtually a part of shipper’s 
organization. MC-115786, Matura Trucking Corp. Cont. Car. App., 

M. C.C ...., 11-21-56, Div. 1. 

24.03 There is no convincing showing that intervener, a common car- 
rier, could provide as flexible a service as a contract carrier, such as appli- 
cant, whose equipment and service will be devoted exclusively to meeting 
needs of the supporting shipper. MC-115577, Schwerman Trucking Co. of 
Ill., Inc. Cont. Car. App., 11-13-56, Div. 1. 


24.04 Parallel State Authority 


24.04 Existence of certain intrastate authority granted to applicant is 
a factor to be considered, along with other evidence of record which is suf-- 
ficiently convincing, to warrant finding that there is need for proposed serv- 
ice. MC-488, Sub 5, Breman’s Express Co. Ext.—Karthaus, Penna., 11-27-56, 
Div. 1. 

24.04 There is no indication that proposed service, insofar as it would 
be coextensive with that rendered under the second proviso, would be more 
satisfactory in any respect if a certificate therefor were granted. MOC-36015, 
Sub 2, Thomas Goodfellow, Inc. Com. Car. App., .... M. C. C. ...., 11-26- 
56, Div. 1. 


24.04 Evidence of prior lawful operations under the proviso is in and 
of itself evidence of a public need for continuation thereof. Compare 58 
M. C. C. 507. MOC-59894, Sub 11, Texas-Arizona Motor Freight, Inc. Ext.— 
Texas, 11-13-56, Div. 4 (embraced in MC-F-6096). 


24.04 Shipper has received satisfactory service from applicant in trans- 
portation of intrastate traffic; and a grant here will enable applicant to per- 
form a complete service. MC-2401, Sub 14, Motor Freight Corp. Ext.— 
U. 8S. Gypsum Co. near Shoals, Ind., .... M. C. C. ...., 11-6-56, Commission. 
24.09 Substitution of Contract for Private Carriage 

24.09 Shipments to one point are presently moving in private carriage, 
and there is no showing that there is any for-hire service available to that 
point. Need is established for proposed service thereto. MO-114795, Sub 5, 
Edgar W. Long Ext.—Paperboard Containers, 11-23-56, Div. 1. 

24.09 If the application is denied, shipper would continue with its 


present private carriage. Permit granted. MC-50404, Sub 38, The Maxwell 
Co. Ext.—Coal Spray Oil, .... M. C. C. ...., 11-19-56, Div. 1. 


24.1 Patron Need 


eens 


24.10 Regqnisite Proof 


24.10 No evidence was submitted by applicant with specific reference 
to need for transportation of dangerous explosives over proposed route; and 
such a need may not be inferred by a lack of opposition on the part of existing 
carriers. MC-110264, Sub 11, Albuquerque—Phoenix Express, Inc. Ext.— 
Springerville, Ariz., 11-29-56, Div. 1. 
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24.10 Although representatives of supporting shippers indicate that 
branch houses or brokers, located at points throughout the territory, may 
call for products from two points in Miss., this is not sufficient evidence to 
warrant grant of authority to states referred to. To some states, the past 
shipments have moved to a sufficient number of representative points to 
justify a grant of state-wide authority. In others, movement has been so 
confined to one or two points that a grant of broader authority is not justified. 
MC-104819, Sub 98, Colonial Refrigerated Transportation, Inc. Ext—Miss. 

cele & GD. ccces ACROSS, er. 1. 


24.10 Proof ‘yequired in household goods cases is somewhat less ex- 
acting, due to the difficulties normally encountered by carriers in obtaining 
shipper testimony in support of an essentially nonrecurring type of operation. 
MC-2221, Sub 5, Grossman & Best, Inc. Ext.—Bakery Products, 11-26-56, 
Div. 1. 


24.10 Shippers in the area and applicant should not be denied benefits 
which they could receive from construction of proposed extension, merely 
because certain shippers served directly by intervener might possibly be in- 
convenienced, in event decrease in volume of traffic brought about curtailed 
operations by intervener. F. D. 19084, Lake Superior & I. R. Co. Construc- 
tion, 11-28-56, Div. 4. 


24.10 Shipper failed to state volume of traffic destined to points in the 
considered territory; but the record discloses that it has numerous customers 
at points scattered throughout the territory, and it expects an increase in 
business. In the circumstances, defect complained of does not justify denial 
of application. MC-50404, Sub 38, The Maxwell Co. Ext.—Coal Spray Oil, 
sews Mee C&D. .cccy Saw e, ae. 1. 


24.10 Fact that the railroad has been unable to obtain from other 
carriers type of service it desires does not constitute showing of need for all- 
motor service unrelated to the railroad operations. MC-F-5998, Northern 
Pacific Transport Co.—Pur.—Adams, Inc., .... M. C. C. ...., 11-27-56, 
Div. 4. 


24.11 Preference or Desire 


24.11 Record as whole warrants conclusion that shipper’s preference 
for applicant’s proposed service, except as to one point, stems from desire 
for lower freight charges. This affords no proper basis for grant of authority. 
MO-114795, Sub 5, Edgar W. Long Ext.—Paperboard Containers, 11-23-56, 
Div. 1. 

24.11 It is a natural inclination for a shipper to prefer to have avail- 
able as many motor carriers as possible, authorized to serve its plant; but 
before a new service may be authorized, there must be a reasonably certain 
public need for an operation which cannot be met adequately by existing 
transportation facilities. MC-106398, Sub 40, National Trailer Convoy, Inc., 
Ext.—Calif., .... M. C. C. ...., 11-15-56, Commission. 


24.11 Shipper’s desire for applicant’s proposed operation, standing 
alone, is no proof of public need for such operation. MO-101291, Sub 8, 
Clarke Robertson’s Transportation Ltd. Ext.—Petroleum Products, 

M. C. C. ...., 11-18-66, Div. 1. 


24.12 Inadequate Patron Facilities 


24.12 At the cement plants, there are no truck-loading facilities. In 
these circumstances, no substantial need for the service has been shown. 
MC-92983, Sub 92, Eldon Miller, Inc. Ext.—Cement, Feed & Fertilizers in 
Mid-West, .... M. C. C. ...., 11-14-56, Commission. 

24.18 Use of ¢ Bxisting cation 

24.13 In the absence of any attempt by shipper to utilize service of 

protestant, finding cannot be made that such service is inadequate. MC- 


18499, Sub 1, Pacific Transportation Lines, Inc. Ext.—Wholesale Food Stores, 
11-19-56, Div. 1. 
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24.13 (1) Limited use of a carrier opposing the applications in the 
past by the supporting shippers of liquid chemicals, and (2) absence of a 
convincing showing that such service has been deficient in any material 
respect negate conclusion here that need exists for proposed service. MC- 
108880, Sub 160, Producers Transport, Inc. Ext.—Anhydrous Ammonia, 
» 0 0:0 Be Mie Ge 20 00g BET es Be 

24.13 Although shipper may have experienced some difficulty on ship- 
ments moving in joint-line motor service, it has not chosen to utilize those 
carriers authorized to perform direct, single-line service. Denied. MOC-106282, 
Sub 4, Speedway Transports, Inc. Ext.—Ala., .... M. C. C. ...., 11-28-56, 
Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Protestant has no terminal facilities at or near Toledo, the most 
proximate being at Barberton, Ohio, in the Akron area. On occasions, ship- 
per’s traffic supervisor had to personally flag down a unit of protestant’s 
equipment, because the latter’s dispatcher was unable to contact the driver. 
Applicant has terminal facilities at Toledo and suitable equipment available. 
MC-107408, Sub 217, E. Brooke Matlack, Inc. Ext.—Specified Commodities, 
«vie Be Me Ge oasis BASE, Ele Bs 


24.15 Enlarged Patron Market 


24.15 Absence of a flexible motor carrier service appears to have re- 
tarded expansion of shipper’s sales in the territory. Shipper’s present volume 
of traffic moving to the considered territory is substantial; and its estimates 
of potential sales, which are predicated on reasonable expectations, would 
greatly increase the traffic volume. Concluded that a genuine need exists 
for proposed service. MO-115311, Sub 8, J & M Transportation Co., Inc. Ext. 
—Southern States, 10-24-56, Div. 1. 

24.15 Movements to New England States are not numerous, as yet; 
but shipper is hampered in its efforts to market its products in the territory, 
due to difficulty experienced in obtaining equipment and its need for a carrier 
who can provide split-delivery service throughout the six states. MC-107408, 
Sub 217, E. Brooke Matlack, Inc. Ext.—Specified Commodities, .... M. C. C. 
. ++, 11-28-56, Div. 1. 


24.16 Commercial Competition 


24.16 Shipper needs proposed service to named destinations to enable 
it to compete for business with other firms who have motor carrier service 
available. MC-108880, Sub 171, Producers Transport, Inc. Ext.—Montague, 
Mich., .... M. C. C. ...., 11-80-56, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Past operations, in violation of sec. 5(4), by corporation to be 
merged with vendee, establish public convenience and necessity. MC-F-5884, 
Watson Bros. Transportation Co., Inc.—Pur.—©. P. Hart; & ©. P. Hart 
Transportation Co., Inc., 11-27-56, Div. 4. 

24.17 Applicant has engaged in pooling operations and free services, 
which presumably have inspired some shipper support for an extension of 
its service in described territory. Such special services are not proper basis 
upon which to predicate finding of public need for service proposed. MC- 
89684, Sub 16, Wycoff Co., Inc. Ext.—Shiprock, N. Mex., 11-13-56, Div. 1. 


24.2 Traffic Available 
24.21 Imminently 


24.21 Applications cannot be considered as premature, because it is 
apparent that adequate transportation facilities should be available when 
work on the relatively large military installation is started. MC-16502, Sub 
12, Robinson Truck Lines, Ext.—Navy Jet Air Base near Meridian, Miss., 
11-8-56, Div. 1. 
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24.25 New or Increased Traffic 


24.25 Although a new operation, shippers have established distribution 
points in scattered locations throughout western part of Utah. This is a 
growing operation, and it is anticipated that considered commodity, phos- 
phoric acid, will be extensively used by farmers in that area. Granted. MC- 
109689, Sub 28, W. S. Hatch Co. Ext.—Phosphoric Acid, 11-23-56, Div. 1. 

24.25 Existence of four packing plants in the origin city and fact that 
the supporting shipper is engaged in an expansion program, aimed at 
doubling its capacity within the next two years, are additional facts justify- 
ing grant of proposed authority. MC-107515, Sub 204, Refrigerated Trans- 
port Co., Inc. Ext.—Miami, Fla., .... M. C. C. ...., 11-19-56, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.80 Ordinarily rates are not important in proceedings such as this, 
unless it appears that supporting shippers are actuated solely or principally 
by a hope for a lower rate. Here, however, applicant and carriers named in 
its tariffs provide therein that joint-class rates will not be protected when 
interchange with a third carrier is directed. Clearly it would be improper 
to allow such a self-created situation to form the basis for grant of authority 
which would eliminate a connecting carrier, whose service is satisfactory. 
MC-106943, Sub 56, Eastern Motor Express, Inc. Ext.—Hampstead, Md., 
o-oo & Mile Se Ge. cee wg BOUTS, Eee &. 


24.30 Assertion by applicant on brief that, if application were denied, 
shipper would not use the opposing carrier’s service, because its charges 
were considered too high, is not material to the issues in this proceeding. If 
rates of existing carriers are believed to be unjust or unreasonable, appro- 
priate relief is afforded in accordance with provisions of the Act. MOC-69492, 
Sub 18, Henry Edwards Ext.—Malt Beverages, .... M. C. C. ...., 11-7-56, 
Div. 1. 

24.4 Adequacy of Facilities 

24.42 Motor Truck Equipment 

24.42 Fact that applicant is not presently equipped with vehicles of 
type and construction required for transportation of some of these com- 
modities is unimportant, in view of its expressed determination to obtain 
such equipment, if authority is granted, and of its demonstrated ability so 
to do. MC-929838, Sub 92, Eldon Miller, Inc. Ext.—Cement, Feed & Fertili- 
zers in Mid-West, .... M. C. C. ...., 11-14-56, Commission. 


24.42 Although intervener is willing to transport shipper’s product, 
it does not now have available sufficient equipment of type required. MC- 
115577, Schwerman Trucking Co., of Ill, Inc. Cont. Car. App., 11-13-56, 
Div. 1. 


24.43 Rail Equipment 


24.43 Box cars furnished have been unsatisfactory because of their poor 
condition; and the use of flat cars, because of necessary preparation, is 
costly and time-consuming. MOC-115695, Sub 1, J. D. Williams & W. F. 
Jackson Com. Car. App., .... M. C. C. ...., 11-19-56, Div. 1. 


24.44 Tank Truck Equipment 


24.44 Availability of dependable tank vehicle transportation is a defi- 
nite prerequisite to development of sales of liquid and invert sugar to those 
industrial users, which find rail transportation not to be adaptable to their 
needs. Such concerns will not install necessary expensive facilities for use of 
liquids, in lieu of dry sugar, despite advantages, unless they can be assured 
of dependable, satisfactory and adequate motor vehicle tank service. MO- 
111435, Sub 9, C. & E. Trucking Corp. Ext.—Points in Penna., .... M. C. C. 
»+.++, 11-23-56, Div. 1. 
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24.5 Adequate Amount of Service 
24.50 Generally 


24.50 While rail service is available, an adequate motor carrier service 
should be available in addition to rail service in area under consideration, 
because of the inherent advantages of motor carrier service. MOC-16502, 
Sub 12, Robinson Truck Lines Ext.—Navy Jet Air Base near Meridian, Miss., 
11-8-56, Div. 1. 


24.52 Peak Traffic 


24.52 Evidence does not warrant a finding that volume of traffic which 
will be moving, necessitating the use of expensive specialized equipment 
during two relatively limited periods of the year, will be sufficiently heavy 
to require services of one or both applicants, in addition to the service pres- 
ently available. MC-103880, Sub 160, Producers Transport, Inc. Ext.— 
Anhydrous Ammonia, .... M. C. C. ...., 11-27-56, Div. 1. 


24.53 Railroad 


24.53 Rail transportation will continue to be used where customers 
have rail sidings, adequate storage facilities for tank C. Ls., and desire 
deliveries in such quantities; but it is not suitable for smaller deliveries or 
to off-rail plants, or where close inventory control of customers requires 
overnight deliveries. MO-111435, Sub 9, C. & E. Trucking Corp. Ext.— 
Points in Penna., .... M. C. C. ...., 11-23-56, Div. 1. 


24.53 Rail service is ietnaiehe for shipper’s transportation needs, 
largely due to storage facilities being off-rail and to lack of a motor carrier 
having permanent authority. MC-109689, Sub 28, W. S. Hatch Co. Ext.— 
Phosphoric Acid, 11-23-56, Div. 1. 


24.53 Many consignees are not located on rail sidings or are unable 
to absorb C. L. quantities, and therefore require and specify that shipments 
be delivered by motor carrier. MC-104523, Sub 13, W. H. Huston Ext.— 
Additional Iowa Points, .... M. C. C. ...., 12-4-56, Div. 1. 


24.53 From standpoint of jsiiiiittinn sufficient number of tank cars 
and making deliveries to present and potential consignees, not located on 
rail sidings or lacking adequate storage facilities, rail service is unable to 
fulfill reasonable transportation requirements of shippers. MC-115311, 
Sub 8, J & M Transportation Co., Inc. Ext.—Southern States, 10-24-56, 
Div. 1. 


24.53 Rail carriers cannot meet all reasonable transportation require- 
ments of shippers, particularly on L. C. L. shipments and on shipments to 
off-rail points. MC-113779, Sub 33, York Interstate Trucking, Inc. Ext.— 
Houston, Texas, .... M. C. C. ...., 11-23-56, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Opposing regular-route carriers cannot in most instances make 
delivery to the building sites of shipper’s customers. rr, Sub 1, 
Warren Smith & Duane Polman Ext.—Wadena, Minn., .... eee Pe 
11-30-56, Div. 1. 


24.6 Adequate Quality of Service 
24.68 Necessaries 


24.68 Present movements of cheese by rail require local drayage and 
transfer from truck to rail, just a mile from the plant. Transit time by rail 
is slow, and service cannot be obtained readily on a weekend, although the 
plant must be operated seven days a week. This has forced storage of large 
quantities and delayed sales. MO-11620, Sub 14, George Busse Ext.—Oleo- 

Mh, ccs Mee Oe Us ccccy BEEe we, Dat. 1. 
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24.68 Existing authorized service by Railway Express is inadequate 
to meet reasonable baggage requirements of those traveling to and from the 
scout camp; and the addition of applicant’s service will improve transporta- 
tion of baggage between considered points. MC-74922, Sub 1, Highbridge 
Van Co., Inc. Ext.—Camp Baggage, 11-19-56, Div. 1. 


24.68 Shipper apparently made reasonable effort to utilize services of 
an opposing common carrier, only to be compelled to go to additional trouble 
and expense in preparing its shipments (including bagging of carcasses and 
lining trailer walls with paper, to protect meat from unfinished splintered 
laths on inside of trailer) and to cause some impairment in quality of ship- 
ments. MO-107515, Sub 204, Refrigerated Transport Co., Inc. Ext.—Miami, 
Paes co ce EG, G. ccccs 2a0keee, Ut. 1. 


24.7 Single-Line Service 
24.72 Coordination 


24.72 Where subsequent movement by water is essential to complete 
process of transportation, transfer from truck to barge is a necessary adjunct 
to the movement; and consequently, it is essential that close coordination 
be maintained between those participating in the movement. It is evident 
that extra handling and expense, entailed in the several presently uncoordi- 
nated phases of the transportation process, bear considerably on question of 
service, rather than merely on the question of costs. Because of lack of 
coordination, the existing joint-line service has proven inadequate; and 
evidence fairly establishes a need for the proposed service. MC-115667, 
Arrow Transfer Co., Ltd. Com. Car. App., 11-19-56, Div. 1. 


24.75 Perishables 


24.75 Time element is of the essence, since the commodities trans- 
ported (paint materials, synthetic resins, lacquers, varnishes and liquid 
glues) must be used within five or eight days after manufacture or they will 
‘“‘palmerize’”’ and become useless. Use of interchange service, therefore, is 
not feasible. MC-50069, Sub 163, Refiners Transport & Terminal Corp. Ext. 
—Swanton, Ohio, .... M.C.C..... , 11-28-56, Div. 1. 


24.78 Shippers Requirements 


24.78 Protestant obviously could not satisfy all of shipper’s require- 
ments for split deliveries throughout the six-state area, inasmuch as it has 
no authority to serve the origin plants. MC-50069, Sub 163, Refiners Trans- 
port & Terminal Corp. Ext.—Swanton, Ohio, .... M. C. C. ...., 11-28-56, 
Div. 1. 


24.8 Particular Type of Freight Service 
24.83 Interplant 


24.83 With respect to interplant movement between Nebraska City, 
on the one hand, and, on the other, Boston, Albany, Philadelphia and Erie, 
it is clear that applicant’s service is needed by shipper to enable it better 
to integrate the movement of considered commodities with its production 
schedule. MC-108699, Sub 1, Frank J. Walsh Ext.—Gas Meters, 11-27-56, 
rey. i. 


24.86 Perishables 


24.86 Due to perishable nature of commodities, fresh and frozen 
meats, and shipper’s lack of storage space, shipper has need for a 
tion of unquestioned reliability. Granted. MOC-107515, Sub 204, 
ated Transport Co., Inc. Ext.—Miami, Fla., .... M. C. C. , 11-19- 56, 
Div. 1. 
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25. Alternate Routes or Gateways 


25.0 Generally 
25.02 Nature & Extent 


25.02 This application is in the nature of one for alternate-route 
authority in that applicant can presently serve most of destination area by 
combining irregular-route authorities. MC-110505, Sub 23, “gg: Track 


Lines, Inc. Ext.—Elimination of Whiting, Ind. Gateway, .... M.C.C....., 
11-30-56, Div. 1. 


25.07 Requisite Proof 


25.07 In considering applications for authority to operate over alter- 
nate routes, three concurrent tests are applied, all of which must be answered 
in the affirmative, before authority can be granted solely on basis of operat- 
ing economy and carrier convenience. These tests are: (1) Is applicant 
presently operating between the proposed termini over a practical and 
feasible route? (2) Is applicant now a substantial competitor of existing 
carriers operating between the termini over more direct routes? and (3) 
Will the competitive situation remain unchanged if the authority sought is 
granted? —-, Sub 6, Monson Dray Line, Inc.—Alternate Routes, 
11-8-56, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1 in: 


Monson Dray Line, Inc.—Minn., MC-4483, Sub 6, 11-8-56 25.08* 
Werner Transportation Co. Ext.—Ind. & Ohio, MC-8600, Sub 14, 
11-30-56 25.08* 


25.3 Improved Operations 
25.81 Shorter Route 


25.381 On relatively short haul between certain points, the saving of 
20 miles in distance and one hour in time will merely expedite, rather than 
materially change, applicant’s service between these points. MC-4488, Sub 6, 
Monson Dray Line, Inc.—aAlternate Routes, 11-8-56, Div. 1. 


25.4 Improved or New Service 
25.40 Generally 


25.40 Grant to serve certain points would enable applicant to establish 
a new service which should not be permitted without a full showing that 
public convenience and necessity require such service. MOC-110505, Sub 28, 
Ringle Truck Lines, Inc. Ext.—Elimination of Whiting, Ind. Gateway, .... 
M. C. C. ...., 11-30-56, Div. 1. 


25.5 Effect Upon Competitive Position 
25.51 Present Competitive Ability 


25.51 It cannot be concluded that applicant is an effective competitor 
at present, in that during a one-year period ending July 1, 1955, it trans- 
ported only 74 shipments to points in Iowa and 15 to points in Wis., as 
compared with the transportation, principally by two protesting motor car- 
riers of four or five loads daily to points in Iowa, and two to four loads daily 
to points in Wis. MC-110505, Sub 28, Ringle Truck Lines, Inc. Ext.— 
Elimination of Whiting, Ind. Gateway, .... M. C. C. ...., 11-30-56, Div. 1. 


25.7 Restrictions Imposed Upon Grant 
25.70 Generally 


25.70 Grant to serve Toledo, even restricted in a manner to permit 
only the consolidation of shipments at that point with other Chicago- 
Cieveland traffic, would be almost impossible to police; and hence, from a 
regulatory standpoint, unsound. MC-8600, Sub 14, Werner Transportation 
Co, Ext.—Alternate Routes—Ind. & Ohio, 11-30-56, Div. 1. 
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26. Preservation of Sound Transportation Conditions 


26.7 Effect Upon Other Carriers 
26.70 Generally 
26.70 Any benefit which might result from grants would be outweighed 
by detrimental effect upon existing public transportation facilities in the 


territory involved. MC-21170, Sub 31, Bos Freight Lines, Inc. Ext.—Middle 
Amana, Iowa, .... M. C. C..... | 11-8-56, Div. 1. 


26.71 Rights of Existing Caton 


26.71 Existing carriers should be afforded opportunity to transport all 
the traffic which they can handle efficiently and economically without authori- 
zation of a competitive service. MC-108880, Sub 160, Producers Transport, 
Inc, Ext.—Anhydrous Ammonia, .... M. C. C. ...., 11-27-56, Div. 1. 

To Same Effect: 

MC-109891, Sub 2, Infinger Transportation Co., Inc. Ext.—Fayetteville, 
N. C., 11-13-56, Div. 1 

MC-115786, Matura Trucking Corp. Cont. Car. App., .... M.C.C....., 
11-21-56, Div. 1. 

MC-340, Sub 9, Querner Truck Lines, Inc. Ext.—Meats, 11-28-56, Div. 1. 

26.71 Carrier opposing application has gone to considerable expense 
to provide equipment for this traffic and should be given the opportunity to 
develop it without additional competition, so long as it renders reasonably 
adequate service. MC-101291, Sub 8, Clarke Robertson’s Transportation 
Ltd. Ext.—Petroleum Products, .... M. C. C. ...., 11-13-56, Div. 1. 


26.74 Motor Truck Carriers 


26.74 To protect protestant who has been serving a shipper of canned 
dog food from one of the origins, the commodities granted will exclude 
canned or packaged meats. MC-104819, Sub 938, Colonial Refrigerated 
Transportation, Inc. Ext.—Miss., .... M. C. C. ...., 11-20-56, Div. 1. 

26.74 Every new service, such as here proposed, effects a diversion of 
traffic from existing carriers; but the diversion which may result here does 
not appear to be such as to threaten in any way protestant’s existing service. 
MC-104523, Sub 13, W. H. Huston Ext.—Additional Iowa Points, 

M. C. C. ...., 12-4-56, Div. 1. 


26.74 Inasmuch as opposing carrier has never carried any of the traffic, 
it would suffer no serious adverse effect from a grant. MC-8681, Sub 41, 
Western Auto Transports, Inc. Ext.—Okla., .... M. C. C. ...., 12-4-56, 
Ber. i. 
26.76 Rail Carriers 


26.76 Irrespective of the determination of this matter, it does not 
appear that economic position of rail protestants will be changed. They 
have enjoyed and will continue to enjoy shipper’s traffic, at least to extent 
handled in past, if the application is granted. MC-50404, Sub 38, The 
Maxwell Co. Ext.—Coal Spray Oil, .... M. C. C. ...., 11-19-56, Div. 1. 


27. Disposition of Applications 
27.1 Railroad Extensions 
27.11 Granted 
Lake Superior & I. R. Co. Construction, F. D. 19084, 11-28-56 27.11* 
27.2 Motor Bus Operations 


27.21 Granted 


Atlantic Greyhound Corp., MC-1504, Ext. Sub 126, Broad River 
Bridge Route, .... M. C. C. ...., 11-19-56 27.21* 
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27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
Albuquerque-Phoenix Express, Inc., MC-110264, Ext. Sub 11, 
Springerville, Ariz., 11-29-56 27.81 
Arrow Transfer Co. Ltd., MC-115667, Com. Car. App., 11-19-56 27.31% 
Biggs, Leland C. & Alma Duke, MC-115666, Com. Car. App., .. 
M. C. C. ...., 11-27-56 27.31* 
Braswell, J. W., MC- -72257, Ext. Sub 20, Calif.,....M.C.C....., 
11-14-56 27.31* 
Breman’s Express Co., MC-488, Ext. Sub 5, Karthaus, Penna., 
11-27-56 27.31* 
Campbell Sixty-Six Express, Inc., MC-75320, Ext. Sub 70, Navy Jet 
Air Base near Meridian, Miss., 11-8-56 (embraced in MC- 
16502, Sub 12) 27.31* 
Colonial Refrigerated Transportation, Inc., (substituted for C. E. 
McBride), MC-104819, Ext. Sub 93, Miss., .... M.C.C....., 
11-20-56 27.31°* 
Cook Truck Lines, MC-40269, Ext. Sub 32, Navy Jet Air Base near 
Meridian, Miss., 11-8-56 (embraced in MC-16502, Sub 12) 27.31* 
Delta Motor Line, MC-105957, Ext. Sub 38, Navy Jet Air Base near 
Meridian, Miss., 11-8-56 (embraced in MC-16502, Sub 12) 27.31* 
Dixie Highway Express, Inc., MC-108185, Ext. Sub 15, Navy Jet Air 
Base near Meridian, Miss., 11-8-56 (embraced in MC-16502, 
Sub 12) 27.31* 
Gasoline Transport Co., MC-109637, Ext. Sub 32, Tenn. Points, 
11-27-56 27.31% 
Grossman & Best, Inc., MC-2221, Ext. Sub 5, Bakery Products, 
Hudson, N. Y. to Pittsfield, Mass., 11-26-56 27.31° 
Hatch Co., W. S., MC-109689, Ext. Sub 28, Phosphoric Acid, Don, 
Idaho to Certain Points in Utah, 11-23-56 27.31% 
Highbridge Van Co., Inc., MC-74922, Ext. Sub 1, Camp Baggage, 
between New York City & Ten Mile River Scout Camps, Nar- 
rowsburg, N. Y. (seasonal), 11-19-56 27.31* 
Huston, W. H., MC-104523, Ext. Sub 13, Additional Iowa Points, 
"6 6... 12-4-56 27.31* 
JI& M Trasapertation Co., Inc., MC-115311, Ext. Sub 8, Southern 
States, 10-24-56 27.31* 
Kenosha Auto Transport Corp., MC-30837, Ext. Sub 199, Spring- 
i a ae 13-56 27.31* 
Matlack, Inc., E. Brooke, MC- 107403, Ext. Sub 217, Specified Com- 
modities, wey s | C. ...., 11-28-56 27.31* 
McBride, C. E. (See Colonial Refrigerated Transportation, Inc.) 
Miller, Inc., Eldon, MC-92983, Ext. Sub 92, Cement, Feed & Ferti- 
lizers ‘in Mid-West, cose Se G Re oss oe. Sm 
modified 27.31* 
Motor Freight Corp., MC-2401, Ext. Sub 14, U. S. Gypsum Co. near 
Shoals, Ind., .... M. C. C. Te 11- 6-56; P. R. reversed 27.31* 
aie Vans, Inc., MC-113975, Ext. Sub 5, Western States, .... 
. C. C. ...., 11-14-56 27.31* 
mam. Trailer tat Inc., MC-106398, Ext. Sub 40, Calif., .... 
Mm. G. CG. .ccce AA 56; P. R. modified 27.31* 
ai Charles Ben, MC-30340, Ext. Sub 9, Lordsburg, N. Mex., 
M. C. C. ...., 11-19-56 27.31* 
Pose, Harold M., MC-113760, Sub 2, Com. Car. App., 11-29-56 27.31* 
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Producers Transport, Inc., MC-103880, Ext. Sub 162, Brandenburg, 


Ky., 11-19-56 

Producers Transport, Inc., MC-103880, Ext. Sub 171, Montague, 
BeOe., «2... me ©. C.. ..0+, Tae 

Refiners Transport & Terminal Corp., ey? 50069, Ext. Sub 163, 
Swanton, Ohio, ....  . ccccp BETEOEe 

Refiners Transport & annie Corp., ‘MCc- 50069, Ext. Sub 167, 
au. Dee, Dees, Oe. B., BR. BOE Wey occ Mee Be GR ccc sy 
11-28-56 

Refrigerated Transport Co., Inc., MC-107515, Ext. Sub 204, Miami, 
Fibs «600 Eee He B. ove cp BOR 

Ringle Truck Lines, Inc., MC- 110505, Ext. Sub 23, Elimination of 
Whiting, Ind. Gateway, ee) . aoe -30-56 


Robinson Truck Lines, MC-16502, Ext. Sub 12, Navy Jet Air Base 
near Meridian, Miss., 11-8-56 

T. S. C. Motor Freight Lines, Inc., MC-106977, Ext. Sub 13, Navy 
Jet Air Base near Meridian, Miss., 11-8-56 (embraced in MC- 
16502, Sub 12) 

Terminal Transport Co., MC-103947, Ext. Sub 22, Wrenshall, Minn., 

M. C. C. ...., 11-20-56; P. R. modified 

Tenns-Asteone Motor Freight, Inc., MC-59894, Ext. Sub 11, Texas, 
11-13-56 (embraced in MC-F-6096) 

Throckmorton, J. A., MC-112317, Ext. Sub 14, Paper Products, 
cove Me GG. 2 ccy SRS 

Watson Bros. Transportation Co., Inc., MC-70451, Sub 164, Certi- 
ficated Operations, 11-27-56 (embraced in MC-F-5884) 

West Bros., Inc., MC-3009, Ext. Sub 20, Navy Jet Air Base near 
Meridian, Miss., 11-8-56 (embraced in MC-16502, Sub. 12) 

Western Auto Transport, Inc., MC-8681, Ext. Sub 41, Okla., .... 
M. C. 


C. ...., 12-4-56 

Whitten Transfer Co., C. I., MC-47142, Ext. Sub 56, Gambrills, Md., 
11-16-56 

Williams, J. D., & W. F. Jackson Com. Car. App., MC-115695, 
wap i, ...+ BG. ©. ...0, SESS 

Wycoff Co., Inc., MC-89684, Ext. Sub 16, Shiprock, N. Mex., 11- 
13-56 

York Interstate Trucking, Inc., MC-113779, Ext. Sub 33, Houston, 
Texas, .... M.C.C. ...., 11-28-66 


27.82 Denied 
Bos Freight Lines, Inc., MC-21170, Ext. Sub 31, Middle Amana, 


Iowa, .... M. C. C. ...., 11-8-56 
Eastern Motor Express, Inc., MC-106943, Ext. Sub 56, Hampstead, 
BEG... ccs Bee Gs ©. os:0.09 BAIS 


Edwards, Shenae. MC-69492, Ext. Sub 13, Malt — ——?; Belle- 
ville, Ill. & St. Louis, Mo., to Jackson, Tenn., x. Cc. CS. 
, 11-7-56; P. R. reversed 
Fortier ‘Transportation Co., MC-108398, Ext. Sub 23, Fats & Oils, 
M. C. C. 1 -56 


eee ey 


Generel mepseuee, Inc., MC-3563, Ext. Sub 10, Middle Amana, 


eee Se See 8- 56 (embraced in MC-21170, 
Sub 31) 
ae ae Inc., Thomas, Com. Car. App., MC-36015, Sub 2, 
, & & 20.3, ae 


idem Transportation Co., Inc., MC-109891, Ext. Sub 2, Fayette- 
ville, N. C., 11-13-56 


27.31* 
27.31% 


27.31* 


27.31° 
27.31* 
27.31* 


27.31* 


27.31% 
27.31* 
27.31* 
27.31* 
27.31* 
27.31° 
27.31* 
27.31* 
27.31° 
27.31* 


27.31° 


27.32° 


27.32* 


27.32* 


27.32* 


27.32* 
27.32* 


27.32* 
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Iowa-Nebraska Transportation Co., MC-47619, Ext. Sub 11, Middle 
Amana, Iowa, .... M.C.C. ...., lis 8-56 (embraced in MC- 
21170, Sub 31) 27.382* 
Merchants Motor Freight, Inc., MC-76266, Ext. Sub 92, Middle 
Amana, Iowa, .... M. C. C. ...., 1l1- 8- 56 (embraced in MC- 
21170, Sub 81) 27.382* 
Paladino, Louis, Com. Car. App., MC-115537, .... M.C.C. ...., 
11-19-56 27.32% 
Petroleum Carrier Corp., MC-103378, Ext. Sub 56, Sulphuric Acid, 
Savannah, Ga. to Georgetown, 8. ay wes eee Se Sewey OE 
19-56 27.82* 
Producers Transport, Inc., MC-103880, Ext. Sub 160, Anhydrous 
Ammonia, Points in Described Territories to Points in IIl., 
006s a Ge Ge 0k 0g Bee 27.82* 
Querner Truck Lines, Inc., MC-340, Ext. Sub 9, Meats, San Antonio, 
Texas to Points in Kan., Iowa, Mo., Ill., Ind., Ohio & Mich., 
11-28-56 27.32* 
Refiners Transport & Terminal Corp., MC-50069, Ext. Sub 1665, IIl., 
.... M. C. C. ...., 11-27-56 (embraced in MC-103880, Sub 
160) 27.82° 
Robertson’s Transportation Ltd., Clarke, MC-101291, Ext. Sub 3, 
Petroleum Products, Specified Points in Minn. to Port of Entry 
on U. 8.-Canada Boundary Line, at or near International Falls, 
Minn., .... M. C. C. ...., 11-13-56 27.32* 
Service Rollaway, Inc., Com. Car. App., MC-115590, .... M. C. C. 
» 11-30-56 27.32* 
Soeebuer Transport, Inc., MC-106282, Ext. Sub 4, Ala., 
M. C. C. ...., 11-28- 27.382* 
Union Transfer Co., MC-58948, Ext. Sub 73, Middle Amana, Iowa, 
.... M.C.C. ...., 11-8-56 (embraced in MC-21170, Sub 31) 27.32* 
Western Transportation Co., MC-52725, Ext. Sub 8, Middle Amana, 
css. Ee Oo. cancy BO 56 (embraced in MC-21170, 
Sub 31) 27.32° 
27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
Busse, George, MC-11620, Ext. Sub 14, Oleomargarine, Cincinnati, 
Ohio to Points in Tenn., N. Car., S. Car., Ga. & Fla., .... 
M. C. C. ...., 11-18-56 27.41* 
C. & E. Trucking Corp., MC-111435, Ext. Sub 9, Points in Penna., 
oeew de Be Si cece, Saeueee 27.41% 
Detroit Terminal & Cartage Co. Cont. Car. App., MC-115582, 11-20- 
56; P. R. modified 27.41* 
Diamond Transportation System, Inc., MC-111472, Ext. Sub 365, 
Okla. & Texas, .... M. C. C. ...., 11-26-56 27.41* 
Donley Truck Service, Inc., J. M., MC-7335, Ext. Sub 3, Grocery & 
Food Products, St. Louis, Mo. to Points in Iowa & Pe 
M. C. C. ...., 11-20-56 27.41* 
Gc. E. 2. Trucking Service Cont. Car. App., MC-115534, .... 
M. C. C. ...., 11-30-56 (embraced in MC-108523, Sub $5) 27.41* 
eo Ozella "Kimbrough, MC-109515, Ext. Sub 4, Calif., 
. C. ...., 11-13-56 27.41% 
unt Asi W., MC-114795, Ext. Sub 5, Paperboard Containers, 
Cambridge, Ohio to Pekin, Ind., 11-23-56 27.41* 
Matura Trucking Corp. Cont. Car. App., MC-115786, .... M. C. C. 
» 11-21-56 27.41* 
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Maxwell Co., The, MC-50404, Ext. Sub 38, Coal Spray Oil, Points 
in Hamilton Co., Ohio to Points in Ill., Ind., Ky., W. Va. & 


Md., Penna., Tenn. & Va., .... M. C. C. ...., 11-19-56 27.41* 
Schwerman Trucking Co. of Ill., Inc. Cont. Car. App., MC-115577, 

11-13-56 27.41* 
Smith, Warren, & Duane Polman, MC-108523, Ext. Sub 1, Wadena, 

Minn., .... M. C. C. ...., 11-30-56 27.41* 
Vogelmeier Trucking Co., tie, MC-110195, Ext. Sub 1, Avoca, 

Penna., .... M. C. C. eee, 11-16-56 27.41* 


Walsh, Frank J., MC-108699, Ext. Sub 1, Gas Meters, between Ne- 
braska City, Neb., & Albany, N. Y., Boston, Mass., Erie & 


Philadelphia, Penna., 11-27-56 27.41* 
27.42 Denied 
Jay Cee Transport Co. Cont. Car. App., MC-115275, .... M. C. C. 

..++, 11-19-56 27.42* 


Pacific Transportation Lines, Inc., MC-13499, Ext. Sub 1, Whole- 
sale Food Stores, between Points in N. Y. & Penna., 11-19-56 27.42* 
27.5 Water Carrier Operations 
27.51 Granted 
Weyerhaeuser Steamship Co., W-417, Ext. Sub 11, Port Everglades, 
PG sacs oe ee awe , 11-15-56 27.51* 
29. Abandonment 


29.4 Economic Effect 
29.45 Employees 
29.45 The Commission has consistently declined to impose labor con- 
ditions, where abandonment of an entire line of railroad is permitted and 
the carrier goes out of business. 252 I1.C. C. 81, 88; 271 I. C. C. 391, 397. 


Request of labor organization is denied. F. D. 19399, Chicago & Calumet 
River R. Co. Abandonment, etc., 11-20-56, Div. 4. 


29.45 Certificate will be made subject to conditions for protection of 
employees of applicant, as were prescribed in 2571. C. C. 700. F. D. 19452, 
St. Louis-S. F. Ry. Co. Abandonment, 11-27-56, Div. 4. 

29.5 Balance of Convenience 
29.50 Generally 


29.50 Abandonment of the line would inconvenience protestant and 
cause substantial losses; but continued operation would impose an undue 
and unnecessary burden upon applicant and upon interstate commerce. 
F. D. 19399, Chicago & Calumet River R. Co. Abandonment, etc., 11-20-56, 
Div. 4. 

29.9 Disposition of Abandonment Applications 
29.91 Granted 
Chicago & Calumet River R. Co., F. D. 19399, 11-20-56 29.91* 
Penndel Co., et al. (Penna. R. Co., Lessee), F. D. 19409, 11-15-56 29.91* 


Rocky Hill R. & Transportation Co., et al., (Penna. R. Co., Lessee), 
F. D. 19456, 11-27-56 29.91* 


St. Louis-S. F. Ry. Co., F. D. 19452, 11-27-56 29.91* 
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3. FINANCE 
31. Jurisdiction 


31.2 Nonnegotiable Obligations 
$1.24 Stock Option Contracts 


31.24 While the Commission has no power directly to regulate the cash 
compensation paid to applicant’s officers, it has plenary jurisdiction to regu- 
late and limit the issue by it of capital stock for such purpose, as well as 
others. See 38 M. C. C. 430. Applicant and its chief executive officer in 
entering contractual arrangements, changing their positions without first 
securing Commission authority for issuance of stock, did so at their peril; 
and such action properly may not control the Commission’s jurisdiction in 
the premises. F. D. 19871, Chicago & N. W. Ry. Co. Stock, .... I. C. C. 
....+, 11-27-56, Div. 4, upon reconsideration. 


31.24 In passing upon an application to issue stock under an option 
plan, relationship between the number of shares proposed to be issued and 
the number outstanding, and the extent of possible dilution of the outstand- 
ing stock with possible impairment of carrier’s ability in the future to sell its 
stock, are relevant circumstances for consideration and comment, particularly 
since applicant proposed to option 60 percent of the 75,000 shares to two 
persons. No. 19871, Chicago & N. W. Ry. Co. Stock, .... I. C. C. ... 
11-27-56, Div. 4, upon reconsideration. 


31.3 Securities Subject to Authorization 
31.31 Capital Stock 


31.31 Aggregate par value of the stock to be issued, after necessary 
adjustments, would not exceed the exemption provided in sec. 214. MO-F- 
6007, D. C. Hall Co.—Pur.—David C. Hall & D. C. Hall Transport, Inc., ... 
M. C. C. ...., 11-28-56, Div. 4. 


32. Security Issues 
32.1 Amount 


82.14 Capitalizable Assets 

32.14 Issuance of securities supported by intangibles and past earnings 
of motor carriers has been found to be unsound. 55 M.C. C. 7, 27. Findings 
conditioned to limit issue of capital stock to an aggregate par value, not ex- 
ceeding the aggregate capitalizable assets as of Dec. 31, 1955. On this basis 
the small overcapitalization at closing, resulting from depreciation, would not 
be objectionable. Compare 65 M. C. C. 619. MOC-F-6007, D. C. Hall Co.— 
Pur.—David C. Hall & D. C. Hall Transport, Inc., .... M. C. C. 
11-28-56, Div. 4. 


33. Purpose of Issue 
33.1 Acquisition of Equipment 
83.11 Stock 


33.11 Issue of Capital Stock to Finance Acquisition of Equipment 
Authorized by Div. 4 


Lincoln Transport Systems, Inc., F. D. 19298, .... M.C. C. ...., 
11-27-56 (embraced in MC-F-6174) 33.11% 
33.2 Additions & Betterments 
83.21 Railroad Acquisition or Extension 


33.21 Issue of Securities for Acquisition or Extension of Railroad 
Authorized by Div. 4 in: 


Atlantic C. L. R. Co. Bonds, F. D. 19427, 11-16-56 33.21* 
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33.3 Working Capital 


38.31 Motor Carrier 


33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized by Div. 4 in: 


Navajo Freight Lines, Inc., Notes, F. D. 19511, 11-21-56 33.31° 


33.5 Issues Incident to Unification 


33.53 Motor Truck 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger Authorized by Div. 4 in: 


Braswell Motor Freight Lines, Inc. Note, F. D. 19230, 11-28-56 


(embraced in MC-F-6007) 33.53* 
Consolidated Freightways, Inc. Securities, F. D. 19092, 11-23-56 

(embraced in MC-F-6072) 33.53* 
Consolidated Freightways, Inc. Securities, F. D. 19147, 11-26-56 

(embraced in MC-F-6127) 33.53* 
North American Van Lines, Inc. Securities, F. D. 19184, .... M.C. 

C. ...., 11-29-56 (embraced in MC-F-6045) 33.53* 
Pacific Intermountain Express Co. Stock, F. D. 19068, 11-29-56 

(embraced in MC-F-6049) 33.53* 


33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 


33.70 Issue of Capital Stock of Carriers Pursuant to Employee Stock 
Purchase Option Plans or Agreement Authorized by Div. 4 in: 


Commercial Transport Corp. Stock, F. D. 19418, 11-19-56 33.70* 
Western Md. Ry. Co. Stock, F. D. 19535, 11-13-56 33.70* 
33.9 Stock Dividends or Splits 


33.91 Railroad 


33.91 Issues of Capital Stock as Stock Dividends or Split Upon Rail- 
road Stock Authorized by Div. 4 in: 


Chicago G. W. Ry. Co. Stock, F. D. 19529, 11-9-56 33.91* 
4. SERVICE & OPERATIONS 
46. Safety 


46.3 Block Signals 
46.382 Automatic 


46.32 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as amended: 
Application for installation of traffic control system in lieu of automatic block 
signal system between Boston, Mass. and Schodack Junction, N. Y.; and 
between Post Road, N. Y. and Rensselaer, N. Y., granted. No. 28000, 
Sub 141, Boston & A. R. Co.—Hudson River Connecting R., .... I. C. C. 
..+e, 11-28-56, Div. 3. 


46.32 In Matter of Automatic Train Control Devices: Upon further 
hearing, petition for approval of discontinuance of automatic cab signals 
between Roanoke, Va. and Hagerstown, Md., conditionally granted. Prior 
report 69 I. C. C. 258. 1901.C. C. 555. No. 134138, Norfolk & W. Ry. Co., 
cées Be Ge Os caoey SOME, Oe. ee 
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46.5 Train Control 
46.50 Generally 


46.50 Application for relief from requirements of Sec. 136.410 of order 
entered in Ex Parte 171 on June 29, 1950, providing that each hand-operated 
switch installed in main track where train movements exceed 20 miles per 
hour shall be electrically locked in normal position, so as to permit operation 
of 19 main track hand-operated switches without electric switch locks, lead- 
ing to stub-end industrial sidings, granted on condition that trains using or 
switching to or from these sidings shall not clear the main track. No. 28000, 
Sub 141, Boston & A. R. Co.—Hudson River Connecting R., .... I. C. C. 

, 11-28-56, Div. 3. 


5. RATE STRUCTURE 
52. Freight Classification 


52.0 Generally 
52.02 Nature of Article 


52.02 Although exceptions are quite common, usual spread between 
Cc. L. and L. C. L. ratings is two full classes. 98 I. C. C. 166, 170. Ap 
propriate spread in particular instances must depend upon the commodity 
and its transportation characteristics. No. 31912, Marine Engineering & 
Supply Co. v. Reading Co., .... I. C. C. ...., 11-14-56, Div. 3. 


52.04 Grade or Value of Article 


52.04 No classification can be so minute as to conform to the differing 
varieties and conditions of traffic; and to separate different grades of the 
same article into different classes with varying rates, even if practicable, 
would go far to defeat real purpose of classification. 159 I. C. C. 308. 
I & S 6578, Classification Ratings on Asbestos—All Territories, .... I. C. C. 

, 11-21-56, Div. 3. 


52.5 Semi-Processed Material 
52.56 Rubber, Asbestos & Plastics 


52.56 Since greater portion of asbestos now moving is covered by 
commodity rates, it is important that the commodity descriptions and ratings 
maintained in the classifications apply without question upon all grades and 
varieties of asbestos, which might move between points, where commodity 
rates are not maintained. I & S 6578, Classification Ratings on Asbestos— 
All Territories, .... I. C. C. ...., 11-21-56, Div. 3. 


52.6 Industrial Manufacturers 
52.64 Construction Material 


52.64 Cement pipe reinforced with asbestos fiber, which consists of 85 
percent cement and 15 percent asbestos fiber, cannot properly be classified 
as concrete. No. 31912, Marine Engineering & Supply Co. v. Reading COo., 
ess ae Os Se te seg Ee ae ee 


53. Rate Adjustments 


53.4 Commodity Rates 
58.41 L. OC. L. or L. T. L. 


53.41 Commodity rates on L. C. L. quantities are departures from the 
normal basis of class rates thereon and can be justified only by a clear show- 
ing of unusual and compelling circumstances. No such showing appears as 
to this commodity. No. 31912, Marine Engineering & Supply Co. v. Reading 
GOg cces UO. GD, 2000, BAROOS, EV. S. 


53.41 In absence of a showing of unusual circumstances, traffic should 
move at class rates. I & S M-8024, Silver Scrap—From McConnellsville, 
Gis, .... a CG. , 11-21-56, Div. 2. 
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53.7 Minimum Weights 
53.73 Multiple Vehicle Loads 


53.73 Proposed multiple car rate representing 41.1 percent of present 
C. L. rate found not to be a just and reasonable relationship. Compare 
280 I. C. C. 585. I & S 6581, Oyster Shells—Mobile, Ala. to St. Louis, Mo., 
swe we We Os 6.0049 BAO, Gee 2 


54. Joint or Through Routes, Rates & Divisions 


54.0 Generally 
54.01 Definitions 


54.01 A through route may be defined as an arrangement, express or 
implied, between connecting carriers, by which they hold themselves out as 
offering through transportation service from a point on the line of one to a 
destination on the line of another. A joint rate is not essential to the ex- 
istence of a through route, but the establishment of joint rates presupposes 
through routes. No. 31863, Carolina, C. & O. Ry. v. Southern Ry. Co., .... 
d. G..C.. «0 00g SARS, Die. BS. 


54.4 Routes 
54.43 Circuitous 


54.43 Route of 1,521 miles, about 31 percent circuitous as compared 
with direct route, is not unusual when measured by tariff routings, some of 
them substantially more circuitous. On the contrary, the longer route is 
wholly practicable and may not be regarded as unreasonable. West case, 
212 F. 2(d) 812, distinguished by the fact that there the court was dealing 
with general routing, whereas here the carriers maintained specific routing. 
A lower aggregate of intermediates applied over longer route. No. 31598, 
Albertson Co., Inc. v. Akron, C. & Y. R. Co., .... 1. C. C. ...., 11-9-56, 
Div. 2. 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Complaining carriers have a right to a determination of lawful- 
ness of assailed joint through rates in which they participate and which they 
are unable to change without concurrence of defendants. Especially is such 
a determination called for here, since shippers and consignees have inter- 
vened as parties. No. 318638, Carolina, C. & O. Ry. Co. v. Southern Ry. Co., 
sows we OO. ..ccy BERS, Dee, FB. 

54.80 Defendants’ action in concurring in a rate reduction over some 
routes and refusing to concur in the same reduction over all of the routes, 
when they had previously, and for a long period, participated in equal joint 
rates over all of the routes, closed the traffic to the higher rated routes as 
effectively as if schedules had been established with that sole objective. In so 
doing, defendants escaped burden of proving that cancellation of joint rates 
assailed would be consistent with the public interest, without regard to pro- 
visions of sec. 15(3) of the Act. This is a fact which the Commission is 
entitled to consider in determining just and reasonable joint rates for the 
future. 31864, Carolina, C. & O. Ry. Co. v. Southern Ry. Co., .... 1. C. C. 
occas BEPLU=UG, Dt. a. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 A carrier should be allowed, in the exercise of its managerial 
discretion, to meet rates of competitors and competing forms of transporta- 
tion where the rate level is controlling and service and cost differences have 
little influence. I & S 6609, Lard & Related Articles, New York, N. Y. to 
Buffalo, N. Y., .... I. C. C. ...., 11-23-56, Div. 2. 
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55.1 Reduced Rates to Meet Competitive Rates 
55.14 Motor Carrier v. Rail or Forwarder 


55.14 Proof that proposed rate is just and reasonable, under the cir- 
cumstances here, requires a showing that such rate is no lower than neces- 
sary to meet existing competition. Although avowed purpose of reduced 
rate is to avoid diversion of traffic to rails, there is nothing of record to 
show that respondents have lost or are about to lose any traffic by reason 
of rail competition. I & S M-8088, Curtain Poles—Wallingford, Conn. to 
Detroit, Mich., .... M.C. C. ...., 11-20-56, Div. 2. 


55.2 Destructive Competition 
55.21 Rail v. Water 


55.21 Assailed rate is 137 percent of estimated costs of shipping by 
the water carrier, which supplies the principal competition, and 110 percent 
of costs by another water carrier. The rate has attracted substantially less 
tonnage to the rails than moved in the same period by water. It thus ap- 
pears that assailed rate is no lower than necessary to meet existing com- 
petition. No. 31792, Great Lakes Ship Owners Assn. v. Canadian P. Ry. Co., 
scoe Ge D. GQ vsccy Cae Eee & 


5.6 Rate Differentials 
55.61 Motor Carrier over Rail 


55.61 At rate parity, including the minimum weights, shipper appar- 
ently would experience no economic benefit in one service over the other. 
Respondent’s superior service because of transit time does not appear to be 
of any importance. Found that proposed rate, min. 100,000 lbs., on a parity 
with the corresponding rail rate, subject to requirements that the shipment 
be received from one shipper at one point at one time for one consignee at 
one destination and covered by one bill of lading, and that the shipper load 
and the consignee unload, would be just and reasonable. I & S M-7910, 
Lead, Antimonial—Granite City, Ill. to Vincennes, Ind., .... M. C. C. 
11-14-56, Div. 3. 


55.61 Under policy of large shippers, tank-truck transportation will 
not be utilized to destinations served by rail, unless the line-haul motor 
rates are equal to or lower than the line-haul rail rates. I & S M-6230, 
Petroleum Products—Texas to N. Mex., .... M.C. C. ...., 11-14-56, Div. 3. 


55.7 Private Carrier Competition 
55.70 Generally 


55.70 It is not required that carriers which fear diversion of traffic 
must wait until diversion is an accomplished fact before they can establish 
competitive reductions; and common carriers should be allowed more leeway 
to meet the competition of a shipper transporting his own goods than in 
meeting competition of another carrier for hire. 235 I. C. C. 458, 501. How- 
ever, this record is inconclusive, both in respect of the imminence of private 
barge transportation and of the cost of such service. I & S 6581, Oyster 
Shells—Mobile, Ala. to St. Louis, Mo., .... I. C. C. ...., 11-21-56, Div. 3. 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 When rate changes are proposed, respondents must show that 
resulting charges cover costs of service. This burden has not here been met. 
I & S M-79838, Suitcases—Lincolnwood, Ill. to Ind. & Ohio, .... M. C. ©. 

, 11-23-56, Div. 3. 


55.81 In proceedings of this nature, burden of proving that proposed 
rates are just and reasonable is upon proponent carrier. An essential ele- 
ment to be considered is whether such rates would be reasonably compensa- 
tory; that is, return fully-allocated costs plus a reasonable profit. I & 8 M- 
8220, wane Commodities between Baltimore, Philadelphia & New York, 

~ OG. ccccy SaEO-ee, Da. S 
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55.82 Rail Rates 


55.82 Assailed rate on scrap iron, applied over routes ranging from 
192 to 203.7 miles, yields earnings of $1.28 to $1.34 a car-mile, based on an 
average loading of 60 tons, and compares favorably with a rate on scrap 
iron and steel from another origin, which for 433 miles, yields 78.8 cents a 
car-mile. Comparisons are made with rates approved in prior proceedings 
with car-mile yields lower than those of assailed rate. Assailed rate found 
reasonably compensatory. No. 31792, Great Lakes Ship Owners Assn. v. 
Canadian P. Ry. Co., .... I. C. C. ...., 11-8-56, Div. 2. 


55.83 Motor Carrier Rates 


55.83 In view of wide discrepancy between respondent’s unsubstan- 
tiated estimate of costs and its system average costs, proposed reduced rates 
are not shown to be reasonably compensatory for services to be performed 
thereunder. I & S M-8339, Lard, Soap & Related Articles—Il. & Ohio to 
Mich., .... M. C. C. ...., 11-15-56, Div. 3. 

55.83 Average costs of the operations of a group of motor common 
carriers are not an accurate representation of costs of defendants, which are 
primarily motor contract carriers rendering a specialized service, for which 
operating costs should be relatively low by reason of economies incidental to 
moving the traffic in volume. I & S M-7821, Meats—St. Joseph, Mo. to 
Chicago, Ill, .... M.C.C. ...., 11-29-56, Div. 3. 


55.85 Forwarder Rates 


55.85 Arbitrary rates for services beyond defendant’s terminals found 
noncompensatory, since they cover only the charges of the underlying as- 
sembly and distribution carriers and not defendant’s assumption of liability, 
handling of claims, costs of negotiating contracts with its agents, publication 
of rates, billing of freight, and paying and receiving of arbitrary charges. 

No. 31878, Acme Fast Freight, Inc. v. Western Freight Assn., .... I. C. C. 
, 11-19-56, Commission. 


56. Demurrage & Storage 


56.3 Relief from Penalties 
56.32 Relation of Strikers to Parties 


56.32 Penalty element in demurrage charges, including that imposed 
by service orders, is to induce prompt release of cars. When such charges 
penalize shipper or consignee, whose failure to release the cars is caused by 
circumstances beyond his control, they do not accomplish their purpose and 
have been found unjust and unreasonable when the detention was due to 


strikes by persons other than those employed by the consignee. See 297 
1. ©. ©. 256. 


During the strike complainant could not unload or release cars within 
its plant, as neither its employees nor those of the defendant would cross the 
picket line established by striking employees of contractors building an ex- 
tension to complainant’s facilities. To this extent, it is entitled to as much 
relief as would have been available under the demurrage tariff had its own 
employees been on strike. No. 31882, Iowa Power & Light Co. v. Chicago, 
B. & Q. R. Co., .... I. C. C. ...., 11-16-56, Div. 3. 


57. Tariffs 


57.2 Form, Contents & Style 
57.28 Points Covered 


57.23 Tariff provisions, stating that shipments consigned beyond termi- 
nal distributing points on which no through rates are named in the tariff will 
be accepted and tendered to beyond carrier designated by the shipper—at 
charges for service beyond in addition to the rates named to terminals—, 
are in violation of sec. 405(a) of the Act, which requires freight forwarders 











wer erm tf 
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to publish tariffs which plainly state the points between which property will 
be transported, and all rates or charges pertaining thereto. No. 81878, 
Acme Fast Freight, Inc. v. Western Freight Assn., .... I. C. C. ...., 11-19- 
56, Commission. 


57.23 Although proposed commodity rate and unloading charge in 
connection with storage in transit at respondent’s present pipe storage yard 
appear to be just and reasonable, that yard is not described with definiteness 
in the suspended schedules. Reference to a cancelled tariff item in that 
respect creates confusion. I & S he” 4% Iron or Steel Pipe—Storage in 
Transit—Houston, Texas Area, . M. C. C. ...., 11-8-56, Div. 3. 


57.3 ies 
57.30 Generally 


57.30 Tariffs must be reasonable construed. No. 31880, Sharon Steel 
Corp. v. Penna. R. Co., .... I. C. C. ...., 11-13-56, Div. 2. 


57.31 Definitions 


57.31 The terms, “all commodity rates,’ “all freight rates,” and 
“freight, all kinds, rates,’’ have been used interchangeably in a number of 
the Commission’s reports as meaning one and the same thing. See 226 I. C. 
C. 356. No. 31898, Washington—Oregon Shippers Cooperative Assn., Inc. v 
Northern P. Ry. Co., .... I. C. C. ...., 11-20-56, Div. 2 


57.34 Resolution of Ambiguities 


57.34 As applied in the field of transportation, the ordinary meaning 
of the term “flat” (used in connection with store display racks here) is 
somewhat uncertain, inasmuch as a plane surface is not a requisite to deter- 
mining that an article is flat, nor is trade usage always helpful. In the ab- 
sence of a clear line of demarcation set forth in the governing classification, 
tariff provisions here considered are ambiguous; and doubt as to the meaning 
thereof must be resolved against the carrier. 298 I. C. C. 422. MO-C-1829, 
Slaymaker Lock Co. v. York Motor Express Co., .... M. C. C. ...., 11-15- 
56, Div. 2. 


58. Charges 


58.2 Weight of Shipment 
58.20 Generally 


58.20 Charges on 19 cars which contained less-than-carload weight 
found applicable because tariff provision charging carload rate on the actual 
weight of the entire consignment, when such weight exceeds the minimum 
weight regardless of the number of cars necessary for loading, found to apply 
only ‘“‘when such freight is loaded into cars by the initial carrier’s employees.”’ 
The latter proviso followed a series of alternative freight origins and was 
abet OY by a comma. No. 31880, Sharon Steel Corp. v. Penna. R. Co., 

I. C. C. ...., 11-18-56, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.02 Entire Charges 


60.02 Ordinarily the tests of reasonableness of through rates, com- 
prised of arbitraries and terminal-to-terminal rates, should be applied to the 
rates or charge3 as a whole, and not to the separate factors. This principle 
may not be employed to cloak a scheme of ratemaking which affords shipper 
noncompensatory arbitrary rates in order to attract traffic from off-route 
points. No. 81878, Acme Fast Freight, Inc. v. Western Freight Assn., .... 
I. C. C. ...., 11-19-56, Commission. 
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60.04 Identification of Nature of Shipment 


60.04 Evidence is too meager and conflicting to support a definitive 
conclusion as to the nature of type XX denim; more particularly whether 
it is finished or unfinished piece goods. Complainant has failed to sustain 
its burden of proof. Dismissed. No. 31906, Levi Strauss & Co. v. Cincinnati, 
Bn. Oo & TF. P. Be. Coy «.-- £6. OC. 2200, G9-8E-66, Div. 3. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standard of Reasonableness 


62.01 Mere showing that L.C.L. commodity rates are accorded certain 
articles rated fourth class in the classification does not of itself establish 
that instant commodity is entitled to an L.C.L. commodity rate or that 
fourth-class rate charged was unjust or unreasonable. No. 31912, Marine 
Engineering & Supply Co. v. Reading Co., i GC. S. -, 11-14-56, 
Div. 3. 


62.04 Normalcy of Compared Rates 


62.04 Fact that reduced joint rates from and to the same points over 
defendants’ lines were established for competitive reasons does not invali- 
date their use for comparative purposes with joint rates over routes em- 
bracing complainants’ lines, since the competitive influence exerts equal 
force on all fine coal shipped from the same origins and marketed at the 
same destinations, however it might move. No. 31868, Caroline, C. & O. 
Ry. Co. v. Southern Ry. Co., .... I. C. C. ...., 11-15-56, Div. 2. 


63. Value of Service 


63.5 Semi-Processed Material 
63.59 Scrap, Slag & Waste Material 


63.59 L.T.L. rates reflecting 90 percent of first class on this high- 
valued commodity may not be found just and reasonable. I & S M-8024, 
Silver Scrap—From McConnellsville, Ohio, .... M. C. C. ...., 11-21-56, 
Div. 2. 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Any minimum weight in gallons published by these respondents 
is not of great significance, since state laws, at least so far as gasoline is 
concerned, require loading to respective calibrated capacities of the tank 
vehicle. Thus, average loadings and not unrealistic minimum weights are 
the proper criterion to measure compensatory nature of these proposed 
rates. I & S M-6230, Petroleum Products—Texas to N. Mex., .... M. C. C. 
...., 11-14-56, Div. 3. 


64.11 Average Costs 


64.11 Costs, based on a respondent’s annual report to the Commission, 
represent all traffic, including L.T.L. traffic, handled; and thus cannot be 
accorded controlling weight in determining reasonableness of proposed rate, 
min. 20,000 lbs. I & S M-8088, Curtain Poles—Wallingford, Conn. to 
Detroit, Mich., .... M. C. C. ...., 11-20-56, Div. 2. 

64.11 Respondent’s average operating expenses, embracing L.T.L. as 
well as T.L. traffic, are an overstatement of the costs which respondent 
would incur in handling this traffic, particularly since it would be loaded 
by shipper and unloaded by consignee. I & S M-7910, Lead, Antimonial— 
Granite City, Ill. to Vincennes, Ind., .... M. C. C. ...., 11-14-56, Div. 3. 
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64.11 In an adjustment of wide territorial scope, where rate structure 
has traditionally been based on rate grouping, compensatory nature of the 
proposals must be appraised on basis of group averages rather than indi- 
vidual extremes. I & S M-6230, Petroleum Products—Texas to N. Mex., 
eae) Me Be We 0 co uey Cee, ae. S 


64.2 Contract Carrier Costs 
64.20 Generally 


64.20 I & S M-7821, Meats—St. Joseph, Mo. to Chicago, Ill. (See 
55.83, Same Title). 


65. Charges for Special Services 


65.2 Terminal Services 
65.21 Pickup & Delivery 


65.21 Proposed cancellation of delivery charge at New York Harbor 
piers on volume or T.L. traffic, originating in Ohio, Ind., Ill. & Mo., found 
lawful. Delivery is generally included in the line-haul rates on T. r = 
I & S M-7945, Delivery Charges—N. Y. Harbor Piers, .... M. C. C. ...., 
11-9-56, Div. 3. 


66. Class Rates 


66.5 Semi-Processed Material 
66.56 Rubber, Asbestos & Plastics 


66.56 Proposed increased classification ratings on crude asbestos and 
asbestos fiber and revised rules, regulations and practices, affecting rates 
and charges on such commodities, found not shown to be just and reasonable. 
I & 8S 6578, Classification Ratings on Asbestos—All Territories, .... I. C. C. 

, 11-21-56, Div. 3. 


66.7 Machinery, Equipment, Implements & Appliances 
66.75 Commercial & Professional 
66.75 Rate charged or demanded on L.T.L. shipments of store dis- 
play racks or stands from New York, N. Y. to Lancaster, Penna., found 


inapplicable in part. Applicable rate determined. MC-C-1829, Slaymaker 
Lock Co. v. York Motor Express Co., .... M. C. C. ...., 11-15-56, Div. 2. 


67. Commodity Rates 


67.0 Generally 
67.02 Other Commodity Mixtures 


67.02 Rates sought to be collected on mixed C.L’s. of general commodi- 
ties from Chicago, Ill. to Seattle, Wash., found applicable. No. 31898, 
Se Ne Shippers Cooperative Assn., Inc. v. Northern P. Ry. Co., 
Cs ise Sk «+--+, 11-20-56, Div. 2. 


67.09 aauidenidad Cummatties 


67.09 Reduced T. L. rates on lard from Chicago, Ill. and Piqua, Ohio, 
to Frankfort, Mich., and on soap and related articles from Chicago to 
Traverse City, Mich., found not shown to be just and reasonable. I & S M- 
8339, Lard, Soap & Related Articles—Il. & Ohio to Mich., .... M. C. GC. 

, 11-15-56, Div. 3. 


67.09 Reduced T. L. rates on sulphate of alumina, in bags, from 
Baltimore, Md. to Philadelphia, Penna.; cleaning, scouring, or washing com- 
pounds, n. o. i., and soap, soap powders, or soap chips between New York, 
N. Y. and Baltimore; and petroleum and petroleum products from Phila- 
delphia to New York, found not shown to be just and reasonable. I & 8S 
M-8220, Various Commodities between Baltimore, Philadelphia & New York, 

"  ececs 11-23-56, Div. 38. 
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67.1 Products of Agriculture 

67.17 Fresh or Frozen Vegetables 

67.17 Rates charged on fresh or green vegetables and melons in C. Ls, 
from points in Ark., La., N. Mex., Okla. and Texas to destinations in central, 
trunkline, and New England territories, found inapplicable. Applicable rates 
determined and reparation awarded. No. 31593, Albertson Co., Inc. et al. v. 
Akron, C. & Y. R. Co. et al., .... I. C. C. ...., 11-9-56, Div. 2. 

67.2 Animals & Rough Products 

67.29 All other 

67.29 Proposed reduced multiple-car rate on oyster shells, in box cars 
from Mobile, Ala. to St. Louis, Mo., found not shown to be just and reason- 
able. I & S 6581, Oyster Shells—Mobile, Ala. to St. Louis, Mo., .... I. C. C. 

, 11-21-56, Div. 3. 


67.3 Rough Products of Mines 
67.31 Coal & Coke 
67.31 Joint rates on fine coal, in C. Ls., from origin groups in eastern 
Ky. and Tenn., and southwestern Va., to destinations in N. Car. and S. Car., 
over specified routes, found unjust and unreasonable. Reasonable basis of 
rates prescribed. No. 31863, Carolina, C. & O. Ry. et al. v. Southern Ry. Co. 
Gah, .cce EGC. G.. 10 cep SA-BRS6, EV. 2. 


67.5 Semi-Processed Material 


67.52 Refined Petroleum & Oils 

67.52 Proposed changed motor common-carrier rates on bulk pe- 
troleum products from certain origins in Texas to various points in 
Ariz. and N. Mex. found lawful. I & S M-6250, Petroleum Products, Texas 
to NW. Miex., .... M. ©. C.. .2. 2c, 1E0S-66, Biv. 5. 


67.57 Fertilizer 
67.57 Rates on fertilizer and fertilizer materials in C.Ls. from East 
St. Louis and Chicago, Ill. to points in Iowa, Minn., Mo., Wis. and upper 
peninsula of Mich., found not shown to be unjust, unreasonable, or unduly 
eee or preferential. No. 31773, Darling & Co. v. Alton & S. R. et al., 
coe Be Oe GD. wc cep BEROSS, EEF. 5. 


67.58 Primary Metals 

67.58 Reduced motor common-carrier rate on antimonial lead from 
Granite City, Ill. to Vincennes, Ind. found not shown to be just and reason- 
able. Schedules ordered cancelled, without prejudice to establishment of 
new schedules in conformity with views expressed. I & S M-7910, Lead, 
Antimonial-Granite City, Ill. to Vincennes, Ind., .... M. C. C. ...., 11-14- 
56, Div. 3. 

67.58 Rate on pig iron, in C.Ls., from Chicago and South Chicago, II1. 
to Cableton, Mich., found not shown to have been or to be unjust, unreason- 
able, or unduly prejudicial. No. 31817, National Motor Casting reba we 1 
ete Wyant & Cannon Foundry Co. v. Chesapeake & O. R. Co., .... » Ae 

, 11-14-56, Div. 3. 


67.50 Scrap, Slag & Waste Material 

67.59 Rates on scrap iron, in C.Ls., from Detroit, Mich. to Hamilton, 
Ontario, found not shown to have been or to be unjust or unreasonable. 
No. 31792, Great Lakes Ship Owners Assn. v. Canadian P. R. Co. et al., .... 
I. C. C. ...., 11-8-56, Div. 2. 

67.59 Charges collected on a shipment of imported scrap iron, in C.Ls., 
from Philadelphia, Penna. to Farrell, Penna., found to have been applicable. 
No. 31880 Sharon Steel Corp. v. Penna. R. Co., .... I. C. C. ...., 11-13-56, 
Div. 2. 















Tce wae 








JANUARY, 1957 





437 





67.59 Reduced L.T.L. Rates on silver scrap from McConnellsville, Ohio 
to Perth Amboy, N. Jer., found not shown to be just and reasonable. I & 8 
M-8024, Silver Scrap—From McConnellsville, Ohio, .... M. C. C. 
11-21-56, Div. 2. 


67.6 Industrial Manufactures 


67.61 Iron & Steel Articles 


67.61 Proposed motor-carrier rate on iron or steel pipe or casing or 
oil-well tubing (including drill pipe) from Bayou Barge Terminal, Houston, 
Texas to certain storage yards located in Harris County, Texas, and proposed 
rate and charge for loading, unloading, and transit in connection therewith, 
found not shown to be just and reasonable. Proposed schedules required to 
be cancelled without prejudice to filing of schedules in conformity with views 
expressed. I & S M-7757, Iron or Steel Pipe—Storage in Transit—Houston, 
Texas Area, .... M.C.C. ...., 11-8-56, Div. 3. 

67.61 Reduced motor common-carrier rates on iron and steel articles 
from certain points in Colo, to points in Kan., Mo. and Neb., and from Kansas 
City, Mo. to same Colo. points, found just and reasonable. I & S M-8118, 
Iron or Steel Articles—W. T. L. Territory, .... M. C. C. ...., 11-21-56, 
Div. 3. 


67.61 On reconsideration, T.L. rate on iron and steel articles, min. 
20,000 lbs., from Chicago, Ill. to Sioux Falls, S. Dak., found to be unjust and 
unreasonable; and rate on same articles, min. 30,000 lbs., from and to same 
points, found not shown to be unjust or unreasonable. Findings in prior 
report modified in part. MC-C-1806, Traffic Bureau of Sioux Falls v. Butter- 
worth Motor Freight Lines et al., .... M. C. C. ...., 11-13-56, Div. 3. 


67.64 Construction Material 


67.64 Rate charged on L.C.L. shipment of cement pipe reinforced with 
asbestos fiber from Weston Manville, N. Jer. to Watson, Calif., found ap- 
plicable and not shown to have been unjust or unreasonable. No. 31912, 


Marine Engineering & Supply Co. v. Reading Co. et al., .... I. ©. C. ...., 
11-14-56, Div. 3. 


67.8 Necessaries 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed rates on lard and related articles, in trailer-on-flat-car 
service, from New York, N. Y. and points in N. Jer., taking same rates, to 
Buffalo, N. Y., found not shown to be just and reasonable. I & S 6609, 
Lard & Related Articles, New York, N. Y., to Buffalo, N. Y., .... I. C. C. 
«eee, 11-23-56, Div. 2. 


67.83 Reduced motor common-carrier rate on fresh meats and packing- 
house products from St. Joseph, Mo. to Chicago, Ill., found just and reason- 
able. I & S M-7821, Meats—St. Joseph, Mo. to Chicago, Ill, .... M. C. C. 
- eee, 11-29-56, Div. 3. 


67.83 Motor-carrier rates on fresh meats and packinghouse products 
from Kansas City, Kan.—Mo. and St. Joseph to Chicago, found not shown 
to be unjust or unreasonable. MC-C-1877, Middlewest Motor Freight Bureau 
v. Crouch Bros., Inc. et al., .... M. C. C. ...., 11-29-56, Div. 3 (embraced 
in I & S M-7821). 


67.87 Household Fixtures, Appliances & Instruments 


67.87 Proposed motor common-carrier commodity rate on certain poles 
or rods, with or without fixtures, in T.Ls., from Wallingford, Conn. to De- 
troit, Mich., found not shown to be just and reasonable. I & S M-8088, 

Poles—Wallingford, Conn. to Detroit, Mich., .... M. C. C. 
11-20-56, Div. 2. 
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67.9 Miscellaneous Manufactures 


67.93 Plastic Articles 


67.93 Proposed L.T.L. commodity rates on suitcases, plywood or 
metal bodies, plastic-covered, from Lincolnwood, Ill. to points in Ind. and 
Ohio, found not shown to be just and reasonable. I & S M-7983, Suitcases— 
Lincolnwood, Ill. to Ind. & Ohio, .... M. C. C. ...., 11-23-56, Div. 3. 


67.95 Textiles 


67.95 Rate on cotton fabrics (denims), in C.Ls., from Greensboro, 
N. C. to Sedalia, Mo., found applicable and not shown to have been or to be 
unjust or unreasonable. No. 31906, Levi Strauss & Co. v. Cincinnati, N. 0. & 
T. P. Ry. Co. cal, ....1.C.C. ...., 11-21-66, Div. 3. 


67.99 All Other 


67.99 Reduced motor common-carrier rates on wire garment hangers 
from Baltimore, Md. to certain points in N. Car., found not shown to be 
just and reasonable. I & S M-8116, Garment Hangers—Baltimore, Md. to 
me Ce, 2... Be ©. 6. 200 cy SEU S-O6, EE0. S. 


7. EQUALITY OF CHARGES 
70. Generally 
70.1 Unjust Discrimination 


70.11 Rebates 


70.11 To provide shippers with a service (assembly or distribution) of 
value, without being adequately compensated therefor, and as an inducement 
to secure their traffic, is an indirect form of illegal rebating. See 256 I. C. C. 
305; 2871. C. C. 27. No. 31878, Acme Fast Freight, Inc. v. Western Freight 
Assn., .... I. C. C. ...., 11-19-56, Commission. 


70.2 Rate Adjustments or Practices 


70.24 Consolidation of Shipments 


70.24 Maintenance of tariff provisions for aggregation of shipments 
from different consignors for delivery to different consignees at different 
destinations, at lower rates than are provided for shippers of like shipments 
who are unable to take advantage of such provisions, is fraught with possi- 
bilities for unjust discrimination. No. 31878, Acme Fast Freight, Inc. v. 
Western Freight Assn., .... I. C. C. ...., 11-19-56, Commission. 


74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 Alleged competitors are not identified and complainant’s general 
declarations as to competition are unsupported by evidence. It is well 
established that finding of undue prejudice or preference may not be predi- 
cated upon general declarations as to competition and a mere showing of 
disparity in rates. See 274 I. C. C. 584, 588. No. 31817, National Motor 
Casting Div., . Wyant & Cannon Foundry Co. v. Chesapeake & O. 


R. Oo., .... 1.0. C. ...., 11-14-66, Div. 8. 
To same effect: 
No. 31778, Darling & Co. v. Alton & S. R., .... 1. C. C. ...., 11-16-56, 


Div. 2. 
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74.1 Competition between the Preferred & the Prejudiced 
74.10 Generally 


74.10 Where there is no evidence of substantial disadvantage to com- 
plainant by reason of rate adjustment complained of, under which similar 
conditions are shown to exist at both the prejudicial and preferred points, 
the Commission will not undertake to compel a carrier to meet competition. 
214 I. C. C. 588, 598. No. 31817, National Motor Casting Div., Campbell, 
Wyant & Cannon Foundry Co. v. Chesapeake & O. R. Co., .... I. C. C. 


11-14-56, Div. 3. 
8. UNIFICATIONS 
80. Generally 


80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 If Hall Equipment Company’s existence for purpose of owning 
physical property were to be maintained indefinitely, it would be objection- 
able for reasons stated in 57 M. C. C. 607. Sanction of continuance as 
vendee’s subsidiary is with understanding that Hall Equipment Company 
will be merged as soon as certain labor problems have been solved. MO-F- 
6007, D. C. Hall Co.—Pur.—David C. Hall & D. C. Hall Transport, Inc., 
~oe. M.C.C. ...., 11-28-56, Div. 4. 

80.16 Agreed Restrictions 


80.16 Mere fact carriers are willing to enter into a stipulation that 
the Commission may impose restrictions on operating rights does not estab- 
lish that such restrictions would be in the public interest or that they 
must necessarily be imposed. There is no evidence to support finding that 
imposition of such restrictions is necessary or desirable in the public interest. 
MC-F-6029, Barber Transportation Co.—Pur.—Clarence Booth, 12-5-56, Div. 
4, 


80.2 Requisite Proof 
80.20 Generally 


80.20 Under the proviso of sec. 5(2)(b), where a railroad or its sub- 
sidiary is the acquiring carrier, it is necessary to find, if the authority sought 
is to be granted, that transaction proposed will be consistent with the public 
interest and will enable the railroad to use such motor carrier service to 

public advantage and will not unduly restrain — MO-F-5998, 
Serta Pacific Transport Co.—Pur.—Adams, Inc., .... M. C. C. ...., 


11-27-56, Div. 4. 
80.5 Effect of Order 
80.50 Generally 


80.50 Transaction was improperly approved under sec. 212(b) and 
the transfer rules, as it was subject to sec. 5. Under such circumstances, 
the orders approving the transfers and the certificates issued pursuant 
thereto are without validity. 70 M. C. C. 49. MOC-F-6086, Eagle Express 
Co.—Pur.—K. G. Whitaker & R. F. Young, Jr., 11-27-56, Div. 4 


81. Control of Two or More Carriers 


81.0 Generally 
81.08 Change in Character or Degree 


81.03 Question whether an applicant, which is engaged in the leasing 
of equipment to industrial concerns for transportation service unconnected 
with the transportation performed by the carriers it seeks to acquire con- 
trol of here, should be granted such authority is not free from doubt. 
In 36 M. C. C. 61, in connection with a similar proposal, opportunities for 
unjust discrimination and unfair competitive practices were alluded to. 
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There, dual business activities under common control would have been 
created by approval of proposed transactions. Here, control exists and pro- 
posed transaction would merely change the form of control. Approved. 
MC-F-6174, Lincoln Transport Systems, Inc.—Control—Boss-Linco Lines, 
Inc. & Faxlines, Eme., .... MB. ©. ©. ..005 SoBIO6, Div. 4. 


81.1 Facts Constituting Control 
81.11 Stock Ownership 


81.11 In 65 M. C. C. 577 and later proceedings, applicant’s request for 
authority to control properties involved through vendee were dismissed, on 
grounds that its capital stock is widely distributed and that no stockholder 
or group of affiliated stockholders controls or has power to control it through 
ownership of a majority of its capital stock. Same conclusion is warranted 
here. MC-F-6072, Consolidated Freightways, Inc.—Pur. (Portion)—Arrow- 
head Freight Lines, Ltd., 11-23-56, Div. 4.. 

81.11 Supplemental applications for control dismissed because maxi- 
mum holdings of applicants therein would represent only 11 percent of total 
shares Outstanding. Conclusion that these applicants control vendee would 
not be warranted. MO-F-6127, Consolidated Freightways, Inc.—Control & 
Merger—Bice Truck Lines, Inc., 11-26-56, Div. 4. 


81.7 Disposition of Control Applications 


81.73 Motor Truck Authorized 


81.73 In Following Proceedings, Div. 4 Authorized Control of Two or 
More Motor Carriers of Property in a Common Interest: 


Braswell Motor Freight Lines, Inc.—Control—D. C. Hall Co., 


MC-F-6154, .... M. C. C. ...., 11-28-56, (embraced in 

MC-F-6007) 81.73* 
Lincoln Transport Systems, Inc.—Control—Boss-Linco Lines, Inc., 

& Faxlines, Inc., MC-F-6174, .... M. C. C. ...., 11-27-56 81.73* 


82. Transaction Sound & Applicant Fit 


82.3 Consideration 
$2.30 Generally 


82.30 Under agreement, vendor’s household goods rights will not be 
transferred to vendee but are to be sold by vendor at vendee’s direction; 
and the proceeds thereof would be paid to the vendee. This is to avoid 
unification of rights which could not thereafter be sold. However, the 
assumption of control for which no authority is sought would secure to 
vendee the right to select its future competitor to the extent the rights dupli- 
cate its own. When these factors are considered, terms of purchase agree- 
ment may not properly be found consistent with the public interest. Parties 
may adjust purchase price downward accordingly. MC-F-6045, North 
American Van Lines, Inc.—Pur. (Portion)—Creston Transfer Co., 

M. C. C. ...., 11-29-66, Div. 4. 


82.83 Intangibles 


82.33 In determining reasonableness of considerations in sec. 5 motor 
carrier proceedings, where either sale of stock or properties and franchise 
are concerned, the Commission has recognized not only that it would be 
improper to limit payment to book value of stock or physical property, but 
also that it is necessary to consider the operating rights indispensable to 
the lawful continuance by the carrier of service to the public. 55 M. C. C. 
543, 546. Here business of vendors has been long established, with the 
intangibles or “goodwill” being represented by a successful and profitable 
operation. When use of properties and rights in rendition of public service 
and economies to be realized are considered, finding that purchase price is 
too high is not warranted. MC-F-6007, D. C. Hall Co.—Pur.—David C. 
Hall & D. C. Hall Transport, Inc., .... M. C. C. ...., 11-28-56, Div. 4. 
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82.7 Unauthorized Consummation 
82.71 Vendee Operations Without Certificate 


82.71 Vendee engages primarily in transportation to West Coast. It 
cperates from West Fargo to Sioux Falls under the general commodity 
regular-route rights of another carrier for a consideration of $20 a load. 
Under this arrangement, which actually is a lease of rights in violation of 
sec. 5, vendee is already conducting operations proposed and seeks approval 
to utilize vendor’s rights in continuing to provide such service. Protestants 
submitted no evidence of any tonnage or revenues which they might lose 
as a result of the transaction. Record does not warrant finding that com- 
petitive effect of continuance of through service would impair any service 
rendered presently by or result in real injury to competing carriers. Com- 
pare 57 M. C. C. 69. Consummation would terminate unlawful operations. 
MC-F-6095, Midwest Coast Transport, Inc.—Pur. D. Cary, 
M.C.C. ...., 11-27-56, Div. 4. 


83. Prior Utilization of Authority 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Part of burden of proof, which applicant must meet to support 
finding that proposed purchase would be consistent with the public interest, 
is to establish traffic needs in the territory covered by the operating rights 
proposed to be purchased and the nature and scope of the service, which 
has been rendered under those rights. Performance of service in the past 
is itself evidence of need for continuance thereof in the future. 38 M. C. C. 
547; 56 M. C.C. 787. MOC-F-6086, Eagle Express Co.—Pur.—K. G. Whitaker 
& R. F. Young, Jr., 11-27-56, Div. 4. 


83.10 Each case presented for approval under sec. 5 of the Act must 
of necessity be decided on the record there made. Part of the burden of 
proof which applicants must meet is to establish that operations have been 
conducted under the rights involved, including some evidence as to the 
equipment operated, frequency of service, and commodities transported. See 
56 M. C. C. 739, 752. Fact that these are special commodity irregular-route 
rights does not relieve applicants of their duty of showing that service has 
been provided thereunder. MC-F-6822, Johnston’s Fuel Liners, Inc.—Pur. 
—Roy Beem & Dillon Transport Corp., 11-29-56, Div. 4. 


83.10 Many shipments were handled of the various authorized com- 
modities from and to numerous authorized points; and this is adequate to 
rebut contentions respecting dormancy, as it is not necessary to show service 
at all authorized points. MC-F-6045, North American Van Lines, Inc.—Pur. 
(Portion)—Creston Transfer Co., .... M. C. C. ...., 11-29-56, Div. 4. 

83.10 Although evidence of record is meager with respect to shipments 
handled between certain points, there is no convincing evidence that sur- 
viving carrier intends to expand operations between those points, or that 
competing carriers would substantially benefit by the restriction. MC-F- 
6049, Pacific Intermountain Express Co.—Control & Merger—M & M Fast 
Freight, Inc., 11-29-56, Div. 4. 


83.2 Degree of Utilization 
83.20 Generally 


83.20 It is apparent, from specialized type of service vendor is 
authorized to render, that its operations necessarily would be sporadic and 
that it would not be expected to operate throughout its authorized territory 
with the same degree of regularity, as carriers engaged in the transportation 
of general commodities. Considering number of shipments moved and 
specialized type of service authorized, denial on the ground of dormancy is 
not warranted. 60 M. C. C. 663. MC-F-6072, Consolidated Freightways, 
Inc.—Pur. (Portion)—Arrowhead Freight Lines, Ltd., 11-23-56, Div. 4. 
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83.20 Unlike special commodities involved in 56 M. C. C. 739, instant 
proceeding involves bulk petroleum products, which move and are used 
generally throughout the territory authorized to be served by vendors; and 
to the extent their services have not been used in the past, other carriers are 
undoubtedly providing the service. MC-F-6322, Johnston’s Fuel Liners, 
Inc.—Pur.—Roy Beem & Dillon Transport Corp., 11-29-56, Div. 4. 


83.22 Temporary Operation 


83.22 Considering past service between certain Neb. points, both by 
vendor prior to temporary authority and by vendee under temporary 
authority, it can only be concluded that other carriers in the area are ade- 
quately serving those points; and no need exists for operations by vendee to 
and from those points. Findings conditioned to require exclusion of such 
authority from the rights acquired by vendee. MC-F-6029, Barber Trans- 
portation Co.—Pur.—Clarence Booth, 12-5-56, Div. 4. 


83.9 Transfer of Dormant Franchises 


$3.92 Cancellation of Dormant Portion—Motor Truck 


83.92 There is no evidence which would indicate that vendee’s service 
under the rights would be needed any more than those of the vendor’s. 
Findings require cancellation, coincidentally with consummation, of the un- 
exercised portions of operating rights purchased. MCO-F-6822, Johnston’s 
Fuel Liners, Inc.—Pur.—Roy Beem & Dillon Transport Corp., 11-29-56, 
Div. 4. 


83.92 As there appears to have been no service afforded under certain 
rights, findings will be conditioned to require their cancellation coinciden- 
tally with consummation. MC-F-6045, North American Van Lines, Inc.— 
Pur. (Portion)—Creston Transfer Co., .... M. C. C. , 11-29-57, Div. 4. 


84. New Service Doctrine 


84.0 Generally 
84.09 Application of Doctrine 


84.09 As to intermediate points authorized to be served, abstracts of 
shipments by vendor show that only one out of over 3,000 shipments handled 
by vendor was transported in its own equipment to an intermediate point. 
Since there is no evidence indicating lack of service or need, approval of 
transaction with the authority remaining to serve those points would be 
tantamount to authorizing a new competitive service, not distinguishable 
from an extension of vendee’s operations through the grant of new operating 
rights. MC-F-6013, Jones Truck Lines, Inc.—Pur. (Portion)—yYellow Tran- 
sit Freight Lines, Inc., 11-14-56, Div. 4. 


84.1 New Through Operations 
84.11 Previous Interchange 


84.11 Single-line service by vendee would be a new operation only to 
extent of eliminating interchange by applicants between themselves and with 
others. It is not necessary that applicants present testimony by shipper 
witnesses as to need for proposed service, where evidence otherwise estab- 
lishes that shipping public is actively supporting existing service. MCO-F- 
6085, Watson Bros. Transportation Co., Inc.—Pur. (Portion)—S. & C. 
Transport Co., Inc., .... M. C. C. , 12-10-56, Div. 4. 


84.11 Operations under the unified rights would be a new service only 
to the extent that present interline would be eliminated. MC-F-5884, Watson 
Bros. Transportation Co., Inc.—Pur.—C. P. Hart; & C. P. Hart Transporta- 
tion Co., Inc., 11-27-56, Div. 4. 
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84.12 Restrictions Against 


84.12 Where, as here, both vendee and vendor have interlined traffic 
with each other and with other carriers, it would be just as inequitable to 
withhold approval, or to subject the operating rights involved to burden- 
some restrictions, solely because the carriers may not have interlined a sub- 
stantial volume of traffic with each other for movement in numerous direc- 
tions over routes permitting innumerable combinations, as it would be to 
“pulverize” the operating authorities of general-commodity carriers, who 
perform substantial operations but do not serve each and every point on 
all possible combinations of routes. 65 M. C. C. 312. MO-F-6007, D. C. 
Hall Co.—Pur.—David C. Hall & D. C. Hall Transport, Inc., .... M. C. C. 

.., 11-28-56, Div. 4. 


84.3 Duplication of Authority 


84.31 Commodity 


84.31 Coincidentally with consummation, duplicating authority should 
be eliminated from operating rights being purchased by vendee. MC-F-6045, 
North American Van Lines, Inc.—Pur. (Portion)—Creston Transfer Co., 
coves Me GO. ©. cccce BEERS, Dev. 4. 


84.34 Protective Conditions 


84.34 Sale and retention of right to transport same commodities from 
and to, or between, same points has been disapproved in many proceedings. 
Findings are conditioned to modify vendor’s retained rights to preclude it 
from rendering service as to commodities covered by rights sold. MC-F- 
6045, North American Van Lines, Inc.—Pur. (Portion)—Creston Transfer 
Ce, .... B&G G 2.065 BOSS, Dev. €. 


85. Sound Transportation Conditions 


85.1 Service 
85.12 Single-Line 


85.12 A number of shippers, several with freight moving in two-line 
service by applicants, testified as to need for more expeditious service on 
certain movements; and such evidence merits careful consideration. Com- 
pare 60 M. C. C. 229. MC-F-6013, Jones Truck Lines, Inc.—Pur. (Portion) 
—Yellow Transit Freight Lines, Inc., 11-14-56, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 Increased competition resulting from replacing joint-line service 
with single-line service does not, of itself, require denial of application. 
58 M. C. C. 594. MC-F-6018, Jones Truck Lines, Inc.—Pur. (Portion)— 
Yellow Transit Freight Lines, Inc., 11-14-56, Div. 4. 


85.31 Diversion of Traffic 


85.31 Protestants’ fears that they might suffer a loss of traffic to the 
unified operations, because vendee is a stronger carrier than vendor and 
better able to compete with existing carriers, does not of itself warrant a 
denial of the application, where it otherwise has been shown that the trans- 
action would result in performance of more efficient and economical service. 
MC-F-6085, Watson Bros. Transportation Co., Inc.—Pur. (Portion)—S. & C. 
Tran ort Co., Inc., .... M. C. C. ...., 12-10-56, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 
85.41 Authorization granted subject to the same conditions for the 


protection of employees, as those prescribed in 261 I. C. C. 672. F. D. 19459, 
Little Miami R. Co. Lease, 11-16-56, Div. 4. 


To same effect: 
Chicago, B. & Q. R. Co., Trackage Rights, F. D. 19525, 11-23-56, Div. 4. 
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86. Leases & Operating Agreements 


86.2 Rail or Water Franchises 
86.22 Modification of Lease 
86.22 Modification of Lease Approved by Div. 4 in: 
Little Miami R. Co., Lease, F. D. 19459, 11-16-56 


86.3 Trackage or Operating Agreements 
86.32 Amended Railroad Agreement 
86.32 Amended Railroad Joint Facility Agreement Approved by Div. 
4 in: 


Chicago, B. & Q. R. Co. Trackage Rights, F. D. 19525, 11-23-56 86.32* 
87. Disposition of Unification Applications 


87.1 Merger 


87.13 Motor Truck Lines—Approved 


87.13 In Following Proceedings, Div. 4 Authorized Unification by Con- 
solidation, Merger or Purchase of Operating Authority and Property of Two 
or More Motor Carriers of Property: 


Barber Transportation Co.—pPur.—Clarence Booth, MC-F-6029, 
12-5-56 87.13* 
Consolidated Freightways, Inc.—Control & Merger—Bice Truck 
Lines, Inc., MC-F-6127, 11-26-56 87.13* 
Eagle Express Co.—Pur.—kK. G. Whitaker & R. F. Young, Jr., MC- 
F-6036, 11-27-56 87.13* 
Hall Co., D. C.—Pur.—David C. Hall & D. C. Hall Transport, Inc., 
MC-F-6007, ; 11-28-56 87.13* 
Johnston’s Fuel Liners, Inc.—Pur.—Roy Beem & Dillon Transport 
Corp., MC-F-6322, 11-29-56 87.13* 
Midwest Coast Transport, Inc.—Pur.—Cecil D. Cary, MC-F-6095, 
M. C. C. , 11-27-56 87.13* 
Northern Pacific Transport Co.—Pur.—Adams, Inc., MC-F-5998, 
rere we OF , 11-27-56 87.13* 
Pacific Intermountain Express Co.—Control & Merger—M & M 
Fast Freight, Inc., MC-F-6049, 11-29-56 87.13* 
Texas-Arizona Motor Freight, Inc.—Control & Merger—Alamo 
Motor Lines, MC-F-6096, 11-13-56 87.13* 
Watson Bros. Transportation Co., Inc.—Pur.—C. P. Hart; & C. P. 
Hart Transportation Co., Inc., MC-F-5884, 11-27-56 87.13* 


87.2 Purchase of a Portion of Franchise 


87.23 Motor Truck Lines—Approved 


87.23 In Following Proceedings, Div. 4 Authorized Acquisition of a 
Portion of the Operating Authority of One Motor Carrier of Property by 
Another: 


Consolidated Freightways, Inc.—Pur. (Portion)—Arrowhead 

Freight Lines, Ltd., MC-F-6072, 11-23-56 87.23° 
Jones Truck Lines, Inc.—Pur. (Portion)—Yellow Transit Freight 

Lines, Inc., MC-F-6013, 11-14-56 87.23* 
North American Van Lines, Inc.—Pur. (Portion)—Creston Trans- 

fer Co., MC-F-6045, .... M. C. C. » 11-29-56 87.23* 
Watson Bros. Transportation Co., Inc. Per. (Portion)—S. & C. 

Transport Co., Inc., MC- F-60865, a6. 6. , 12-10-56 87.23* 





Recent Court Decisions 
By Warren H. Waaner, Editor 





Tariff truction—re bl _of rates—jurisdiction of court or Commission— 
primary jurisdiction of C ferral of question of reasonableness to 
Commission from Court of Claims—period of limitation in suits by private 
shipper and by United States—affirmative recovery versus def 
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United States v. Western Pacific Railroad Company (No. 18) 


On December 3, 1956, the Supreme Court reversed the Court of 
Claims and directed it to refer to the Commission the defense of the 
United States that if the charges assessed were applicable, they were 
unreasonable. 

Quoting from the opinion of the Supreme Court: 








The three respondent railroads each sued in the Court of 
Claims to recover from the United States as shipper the difference 
between the tariff rates actually paid and those allegedly due on 211 
Army shipments of steel aerial bomb cases filled with napalm 
“ey 

I. 


We are met at the outset with the question of whether the 
Court of Claims properly applied the doctrine of primary jurisdic- 
tion in this case, that is whether it correctly allocated the issues in 
the suit between the jurisdiction of the Interstate Commerce Com- 
mission and that of the court. In the view of the court below, the 
case presented two entirely separate questions. One was the ques- 
tion of the construction of the tariff—whether Item 1820 was ap- 
plicable to these shipments. The second was the question of the 
reasonableness of that tariff, if so applied. The Court of Claims 
assumed, as it had in the Union Pacific case, supra, that the first of 
these—whether the ‘‘1820’’ rate applied—was a matter simply of 
tariff construction and thus properly within the initial cognizance 
of the court. The second—the reasonableness of the tariff as ap- 
plied to these shipments—it seemed to regard as being within the 
initial competence of the Interstate Commerce Commission. Before 
this Court neither side has questioned the validity of the lower 
court’s views in these respects. Nevertheless, because we regard 
the maintenance of a proper relationship between the courts and 
the Commission in matters affecting transportation policy to be of 
continuing public concern, we have been constrained to inquire into 
this aspect of the decision. We have concluded that in the circum- 
stances here presented the question of tariff construction, as well as 
that of the reasonableness of the tariff as applied, was within the 
exclusive primary jurisdiction of the Interstate Commerce Com- 
mission. 


—445— 
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The doctrine of primary jurisdiction, like the rule requiring 
exhaustion of administrative remedies, is concerned with promoting 
proper relationships between the courts and administrative agencies 
charged with particular regulatory duties. ‘‘Exhaustion’’ applies 
where a claim is cognizable in the first instance by an administra- 
tive agency alone; judicial interference is withheld until the ad- 
ministrative process has run its course. ‘‘Primary jurisdiction,”’ 
on the other hand, applies where a claim is originally cognizable in 
the courts, and comes into play whenever enforcement of the claim 
requires the resolution of issues which, under a regulatory scheme, 
have been placed within the special competence of an administra- 
tive body; in such a case the judicial process is suspended pending 
referral of such issues to the administrative body for its views. 
General American Tank Car Corp. v. El Dorado Terminal Co., 
308 U. 8S. 422, 433. 

No fixed formula exists for applying the doctrine of primary 
jurisdiction. In every case the question is whether the reasons for 
the existence of the doctrine are present and whether the purposes 
it serves will be aided by its application in the particular litigation. 
These reasons and purposes have often been given expression by 
this Court. In the earlier cases emphasis was laid on the desirable 
uniformity which would obtain if initially a specialized agency 
passed on certain types of administrative questions. See Texas & 
Pacific R. Co. v. Abilene Cotton Oil Co., 204 U. S. 426. More re- 
recently the expert and specialized knowledge of the agencies in- 
volved has been particularly stressed. See Far East Conference v. 
United States, 342 U. S. 570. The two factors are part of the same 
principle, 


‘*now firmly established, that in cases raising issues of fact not 
within the conventional experience of judges or cases requiring 
the exercise of administrative discretion, agencies created by 
Congress for regulating the subject matter should not be 
passed over. This is so even though the facts after they have 
been appraised by specialized competence serve as a premise 
for legal consequences to be judicially defined. Uniformity 
and consistency in the regulation of business entrusted to a 
particular agency are secured, and the limited functions of 
review by the judiciary are more rationally exercised, by 
preliminary resort for ascertaining and interpreting the cir- 
cumstances underlying legal issues to agencies that are better 
equipped than courts by specialization, by insight gained 
through experience, and by more flexible procedure.’’ Id., at 
574—575. 


The doctrine of primary jurisdiction thus does ‘‘more than pre- 
scribe the mere procedural time-table of a lawsuit. It is a doctrine 
allocating the law-making power over certain aspects’ of com- 
mercial relations. ‘‘It transfers from court to agency the power to 
determine’’ some of the incidents of such relations. 
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Thus the first question presented is whether effectuation of the 
statutory purposes of the Interstate Commerce Act requires that 
the Interstate Commerce Commission should first pass on the con- 
struction of the tariff in dispute here; this, in turn, depends on 
whether the question raises issues of transportation policy which 
ought to be considered by the Commission in the interests of a uni- 
form and expert administration of the regulatory scheme laid down 
by that Act. Decision is governed by two earlier cases in this 
Court. In Texas & Pacific R. Co. v. American Tie & Timber Co., 
234 U. S. 138, a shipper attempted to ship oak railroad ties under a 
tariff for ‘‘lumber.’’ The carrier rejected them, urging that such 
ties were not lumber. In a damage action expert testimony was 
received on the question. This Court, however, held that the Inter- 
state Commerce Commission alone could resolve the question. The 
effect of the holding is clear: the courts must not only refrain from 
making tariffs, but, under certain circumstances, must decline to 
construe them as well. A particularization of such circumstances 
emerged in Great Northern R. Co. v. Merchants Elevator Co., 259 
U. 8. 285. There the Court held that where the question is simply 
one of construction the courts may pass on it as an issue ‘‘solely of 
law.’’ But where words in a tariff are used in a peculiar or tech- 
nical sense, and where extrinsic evidence is necessary to determine 
their meaning or proper application, so that ‘‘the enquiry is essen- 
tially one of fact and of discretion in technical matters,’’ then the 
issue of tariff-application must first go to the Commission. The 
reason is plainly set forth: such a ‘‘determination is reached ordin- 
arily upon voluminous and conflicting evidence, for the adequate 
appreciation of which acquaintance with many intricate facts of 
transportation is indispensable; and such acquaintance is com- 
monly to be found only in a body of experts.’’ Id., at 291. We 
must therefore decide whether a determination of the meaning of 
the term ‘‘incendiary bomb’’ in Item 1820 involves factors ‘‘the 
adequate appreciation of which presupposes an acquaintance with 
many intricate aspects of transportation.’’ We conclude that it 
does. 

A tariff is not an abstraction. It embodies an analysis of the 
costs incurred in the transportation of a certain article and a deci- 
sion as to how much should, therefore, be charged for the carriage 
of that article in order to produce a fair and reasonable return. 
Complex and technical cost-allocation and accounting problems 
must be solved in setting the tariff initially. In the case of ‘‘in- 
cendiary bombs,’’ since it is expensive to take the elaborate safety 
precautions necessary to carry such items in safety, evidently there 
must have been calculation of the costs of handling, supervising and 
insuring an inherently dangerous cargo. In other words, there 
were obviously commercial reasons why a higher tariff was set for 
incendiary bombs than for, say, lumber. It therefore follows that 
the decision whether a certain item was intended to be covered by 
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the tariff for incendiary bombs involves an intimate knowledge of 
these very reasons themselves. Whether steel casings filled with 
napalm gel are incendiary bombs is, in this context, more than 
simply a question of reading the tariff language or applying ab- 
stract ‘‘rules’’ of construction. For the basic issue is how far the 
reasons justifying a high rate for the carriage of extra-hazardous 
objects were applicable to the instant shipment. Do the factors 
which make for high costs and therefore high rates on incendiary 
bombs also call for a high rate on steel casings filled with napalm 
gel? To answer that question there must be close familiarity with 
these factors. Such familiarity is possessed not by the courts but 
by the agency which had the exclusive power to make the rate in 
the first instance. And, on the other hand, to decide the question 
of the scope of this tariff without consideration of the factors and 
purposes underlying the terminology employed would make the 
process of adjudication little more than an exercise in semantics. 

The main thrust of the Government’s argument on the con- 
struction question went to the fact that the shipments here in- 
volved were not as hazardous as contemplated by the term ‘‘incen- 
diary bomb’’ as used in the tariff, and that therefore the tariff 
should not be construed to cover them. Similarly, the dissenting 
judges below emphasized the absence from the shipments of the 
commercial factors which call for a high rate on incendiary bombs: 
**If the reason for the high freight rate is the incendiary quality 
of the freight, and if the freight does not have the incendiary 
quality, the reason for the high rate vanishes and the rate should 
vanish with it.’’ 132 Ct. Cl., at 118. The difficulty with this line 
of argument is that we do not know whether the ‘‘incendiary 
quality of the freight’’ was in fact the reason for the high rate, 
still less whether that was the only reason and how much weight 
should be assigned to it. Courts which do not make rates cannot 
know with exactitude the factors which go into the rate-making 
process. And for the court here to undertake to fix the limits of 
the tariff’s application without knowledge of such factors, and the 
extent to which they are present or absent in the particular case, 
is tantamount to engaging in judicial guesswork. It was the Com- 
mission and not the court which originally determined why in- 
cendiaries should be transported at a high rate. It is thus the Com- 
mission which should determine whether shipments of napalm gel 
bombs, minus bursters and fuses, meets those requirements; that 
is, whether the factors making for certain costs and thus a certain 
rate on incendiaries are present in the carriage of such incompleted 
bombs. 

This conclusion is fortified by the artificiality of the distinction 
between the issues of tariff construction and of the reasonableness 
of the tariff as applied, the latter being recognized by all to be 
one for the Interstate Commerce Commission. For the Govern- 
ment’s thesis on the issue of reasonableness is not that the rate on 
incendiary bombs is, in general, too high. It argues only that the 
rate ‘‘as applied’’ to these particular shipments is too high—i. e¢., 





ctr PS 2a oO ~~ - FP 


owe vo 


JANUARY, 1957 449 





that since the expenses which have to be met in shipping incen- 
diaries have not been incurred in this case, the carriers will be 
making an unreasonable profit on these shipments. This seems to 
us to be but another way of saying that the wrong tariff was ap- 
plied. In both instances the issue is whether the factors which call 
for a high rate on incendiary bomb shipments are present in a 
shipment of bomb casings full of napalm gel but lacking bursters 
and fuses. And the mere fact that the issue is phrased in one in- 
stance as a matter of tariff construction and in the other as a 
matter of reasonableness should not be determinative on the juris- 
dictional issue. To hold otherwise would make the doctrine of 
primary jurisdiction an abstraction to be called into operation at 
the whim of the pleader.!° 

By no means do we imply that matters of tariff construction 
are never cognizable in the courts. We adhere to the distinctions 
laid down in Great Northern R. Co. v. Merchants Elevator Co., 
supra, which call for decision based on the particular facts of each 
case. Certainly there would be no need to refer the matter of con- 
struction to the Commission if that body, in prior releases or 
opinions, has already construed the particular tariff at issue or has 
clarified the factors underlying it. See Crancer v. Lowden, 315 
U. S. 631. And in many instances construing the tariff does not 
call for examination of the underlying cost-allocation which went 
into the making of the tariff in the first instance. We say merely 
that where, as here, the problem of cost-allocation is relevant, and 
where therefore the questions of construction and reasonableness 
are so intertwined that the same factors are determinative on both 
issues, then it is the Commission which must first pass on them. 

We hold, therefore, that both the issues of tariff construction 
and the reasonableness of the tariff as applied were initially mat- 
ters for the Commission’s determination. 


II. 


We come then to the question of whether referral of these 
issues to the Commission was barred by the two-year period of 
limitation contained in § 16 (3) of the Interstate Commerce Act. 
We hold that it was not. 


10 The artificiality of trying to separate the issue of “construction” from 
that of “reasonableness as applied” is illustrated by the Court of Claims’ 
holding in the Union Pacific case, supra. There, after holding that the absence 
of bursters and fuses did “not affect the identity of the articles” as incendiary 
bombs, the court went on to say that “it may well be that a lower tariff rate 
should apply to the carriage of the less hazardous incendiary bomb [one 
without burster and fuse]. This question is not within our jurisdiction, how- 
ever, as the question of the reasonableness of rates is a matter entrusted by 
Congress solely to the Interstate Commerce Commission.” 125 Ct. Cl., at 
393, 394. Similarly, the Government here concedes that the question of hazard 
“goes to the issue of reasonableness,” although arguing that it is “also relevant 
to the question of tariff interpretation, for, like any other instrument, a tariff 
is to be read in the light of its known purposes and in a manner which avoids 
unnecessary and gross unfairness.” 
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Section 16 (3) (a) provides that ‘‘all actions at law by car- 
riers subject to this chapter for recovery of their charges... 
shall be begun within two years from the time the cause of action 
accrues, and not after.’ This provision makes it clear that where 
a carrier sues a private shipper the action must be brought within 
two years. However, the Court of Claims Act, 28 U. S. C. § 2501, 
provides that ‘‘every claim of which the Court of Claims has juris- 
diction shall be barred unless the petition thereon is filed... 
within six years after such claim first accrues.’’ Relying on the 
broad language of the latter act, the Court of Claims has, since 
1926, consistently held that § 16 (3) does not apply to suits by 
carriers to recover alleged undercharges from the United States 
as shipper. Southern Pac. Co. v. United States, 62 Ct. Cl. 391; 
Seaboard Airline R. Co. v. United States, 113 Ct. Cl. 487; Union 
Pacific R. Co. v. United States, 114 Ct. Cl. 714. The present suits 
were thus held timely brought, even though more than two years 
had elapsed since the accrual of the cause of action. However, the 
Court of Claims held that the two-year limitation of § 16 (3) did 
bar the Government from obtaining a reference of its defense of 
unreasonableness to the Interstate Commerce Commission. Pre- 
sumably it would have ruled likewise as to the issue of tariff con- 
struction had it regarded that question as lying initially within 
the competence of the Commission. In other words, the holding 
below was that the United States can be sued for six years but can 
raise certain defenses only if the suit is brought in the first two 
of those years. 

We may assume, without deciding, that the Government would 
have been barred by § 16 (3) from filing an affirmative suit before 
the Commission to recover overcharges from a carrier. Neverthe- 
less we do not think that the statute operates to bar reference to 
the Commission of questions raised by way of defense in suits which 
are themselves timely brought. Respondents in effect ask us to 
hold that a suit may be brought for six years but that certain 
defenses thereto may be raised only for two years. Only the clear- 
est congressional language could force us to a result which would 
allow a carrier to recover unreasonable charges with impunity 
merely by waiting two years before filing suit. 

Section 16 (3) does not deal with referral of questions to the 
Commission incident to judicial proceedings. On its face it has 
to do only with the commencement of actions or reparation pro- 
ceedings before the Commission. There is therefore no language 
which militates against the conclusion that the statute does not 
apply to referrals. More important, the basic policy behind 
statutes of limitations has no relevance to the situation here. The 
purpose of such statutes is to keep stale litigation out of the courts. 
They are aimed at lawsuits, not at the consideration of particular 
issues in lawsuits. Here the action was already in court and held 
to have been brought in time. To use the statute of limitations to 
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cut off the consideration of a particular defense in the case is 
quite foreign to the policy of preventing the commencement of stale 
litigation. We think it would be incongruous to hold that once a 
lawsuit is properly before the court, decision must be made without 
consideration of all the issues in the case and without the benefit 
of all the applicable law. If this litigation is not stale, then no 
issue in it can be deemed stale. 

It is argued that this Court has construed § 16 (3) as ‘‘juris- 
dictional’’ and that the Commission is therefore barred absolutely 
from hearing questions as to the reasonableness of rates arising in 
suits brought after two years, whether such questions come to the 
Commission by way of referral or in an original suit. Reliance is 
placed upon Phillips v. Grand Trwnk R. Co., 236 U. 8. 662; William 
Danzer Co. v. Gulf R. Co., 268 U. S. 683; Midstate Co. v. Pennsyl- 
vama R. Co., 320 U. S. 356. But these cases all dealt with affirma- 
tive claims for the recovery of transportation charges, and not with 
referrals incident to suits which were originally brought in time. 
The teaching of the Midstate case, for instance, is that the running 
of the statute destroys the right to affirmative recovery as well as 
the remedy, so that the period of limitations cannot be waived by 
the parties. But here the Government is not asserting a right to 
affirmative recovery. It is seeking only to have adjudicated ques- 
tions raised by way of defense. It is therefore irrelevant whether 
the statute of limitations is ‘‘jurisdictional’’ or not; the question 
would still remain whether Congress intended it to apply to re- 
ferrals as well as to affirmative suits. Nor does Morrisdale Coal Co. 
v. Pennsylvania R. Co., 230 U. S. 304, help the respondents. There 
again the statute of limitations was invoked against a plaintiff in 
order to bar an affirmative claim which was untimely filed. A coal 
shipper had sued a carrier for damages arising out of the alleged 
discriminatory allotment of railroad cars for its use. Stating that 
the propriety of the carrier’s method of allotment, even though 
incident to a damage action, was cognizable only by the Commis- 
sion, and that redress there was governed by the two-year statute 
of limitations, the Court held that the statute could not be evaded 
by filing suit in the District Court, rather than before the Commis- 
sion, and then having the barred claim adjudicated by referral to 
the latter. In effect the holding was that the plaintiff had invoked 
the wrong tribunal, and that since limitations barred suit before 
the correct tribunal no referral could be made to the latter. Morris- 
dale must be limited to its peculiar facts, and we shall not extend 
it to bar the referral of defenses in actions properly and timely 
brought, as the Court of Claims has held this one was.!® 


15 The fact that in this instance the issues of tariff “construction” and 
“reasonableness” were both referrable to the Commission does not, of course, 
bring the case within Morrisdale. Both of these questions were issues only by 
reason of the Government’s defense; neither was part of the carrier’s affirma- 
tive case. In other words, had the applicability of this tariff not been chal- 
lenged by the Government, the carrier’s own case would have presented noth- 
ing which was referrable to the Commission. 
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We are told that the Government can protect itself, when it 
believes it has been charged an unreasonable rate, by filing an 
affirmative claim for reparations with the Commission within the 
two-year period provided by § 16 (3). But Congress has relieved 
the Government from filing such anticipatory suits by expressly 
authorizing the General Accounting Office to deduct overpayments 
from subsequent bills of the carrier if, on postaudit, it finds that 
the United States has been overcharged. This right was thought 
to be a necessary measure to protect the Government, since car- 
riers’ bills must be paid on presentation and before audit. On 
respondents’ theory the Government could invoke this right only 
at the peril of losing its defenses in a later suit by the carrier. 
Evidently this was not the purpose of Congress in authorizing 
unilateral set-off. 

We hold, therefore, that the limitation of § 16 (3) does not bar 
a reference to the Interstate Commerce Commission of questions 
raised by way of defense and within the Commission’s primary 
jurisdiction, as were these questions relating to the applicable tariff. 


Il. 


There remains the question of whether the Court of Claims 
properly dismissed the Government’s defense of estoppel as to the 
respondents Bangor and Seaboard. We deal with it now because 
that defense would be reached should the further proceedings be- 
low, which must follow in consequence of what we have already 
said, result in adherence to the view that Item 1820 applies to 
these shipments. 

The Government’s claim is that the Bangor and Seaboard were 
estopped from charging the ‘‘1820’’ rate because of the Army’s 
reliance on a ruling of the Official Classification Committee, a 
railroad tariff agency to which these two respondents belonged, 
that this type of napalm gel bomb shipment would be carried at a 
lower rate. The Court of Claims rejected this defense because 
(1) the ruling was later withdrawn by the Committee; (2) the 
Government had shown no detrimental reliance on the ruling; 
(3) it had paid the high rate billed for all shipments; and (4) 
neither carrier had acquiesced in the Committee’s ruling. 

We think that the Court of Claims erred in disposing of this 
defense by summary judgment. It appears to be undisputed that 
the ruling in question was not rescinded until after all of these 
shipments had been made. The Government’s affidavits in oppo- 
sition to the motion for summary judgment were, in our opinion, 
sufficient to entitle it to an opportunity to prove reliance and detri- 
ment. The fact that the Government paid the carrier’s bills as 
rendered is without significance in light of § 322 of the Transpor- 
tation Act, supra, requiring payment ‘‘upon presentation’’ of such 
bills and postponing a final settlement until audit. And the ques- 
tion whether the Official Classification Committee had authority to 
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bind these two carriers to acceptance of a lower rate presents issues 
of fact which must be tried. Nor, unlike the case of a private 
shipper, do we think that the defense of estoppel is unavailable to 
the Government. See 49 U. S. C. § 22. Cf. Oregon-Wash. R. Co. 
v. United States, 255 U. S. 339; Western Pac. R. Co. v. United 
States, 255 U. S. 349.29 We conclude that the Government should 
have an opportunity to prove estoppel, without any intimation, 
of course, as to whether it will be able to establish the defense. 

The judgment below must be reversed and the case remanded 
to the Court of Claims for further proceedings not inconsistent 
with this opinion. 


Mr. Justice Douglas dissents from a reference of these matters 
to the Interstate Commerce Commission, since he is of the view 
that the principles of Great Northern R. Co. v. Merchants Elevator 
Co., 259 U. S. 285, are applicable here. 





Primary jurisdiction of the Commission—tariff construction—r 
applicable frustrated export shipment—period of limitation. 


United States v. Chesapeake & Ohio Ry. Co. (No. 19) 


On December 3, 1956, the Supreme Court reversed the Court of 
Appeals for the Fourth Circuit and directed that court to determine 
whether the question presented should be referred to the Commission. 

Quoting from the opinion of the Supreme Court: 





This case presents questions similar to those involved in 
United States v. Western Pacific R. Co., ante, p. —, decided today. 

In 1941 and 1942 the Government shipped from Pontiac, 
Michigan to Newport News, Virginia, over the respondents lines, 
various military supplies destined for China, via the port of Ran- 
goon, Burma. This intended exportation was frustrated by the 
fall of Rangoon to Japanese military forces on March 8, 1942. The 
Government therefore took possession of the shipments at New- 
port News, reshipped them about three months later to storage 
centers in Pennsylvania and New Jersey, and more than a year 
later again reshipped some of the goods to various points on the 
Pacific Coast, whence they were exported to Caleutta, India. Had 
the original purpose of a shipment to China been accomplished, the 
export rate .. . would have applied to the transportation between 
Pontiac and Newport News. However, when that shipment was 


20 A private shipper may not invoke the defense of estoppel to prevent 
a carrier from collecting a higher applicable tariff rate than that which may 
have been actually quoted by the carrier. This results from § 6 (7) of the 
Interstate Commerce Act, 24 Stat. 380, as amended, 49 U. S. C. $ 6 (7), for- 
bidding departures from_the published tariff. See Pittsburgh, Cincinnati, 
Chicago & St. Louis R. Co. v. Fink, 250 U. S. 577, 583, The same considera- 
tions do not obtain when the Government is the shipper in view of § 22 
of the Act, 24 Stat. 387, as amended, 49 U. S. C. § 22, providing that “nothing 
in this chapter shall prevent the carriage, storage, or handling of property 
free or at reduced rates for the United States.” 
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frustrated the respondent billed the Government at the higher 
domestic rate. The Government paid these bills as rendered, but 
subsequently, on post-audit by the General Accounting Office, re- 
adjusted the charges to the lower export rate, deducting the differ- 
ence from subsequent bills of the carrier for other transportation 
services. Thereafter the respondent sued the United States in the 
District Court for the Eastern District of Virginia under the 
Tucker Act * to recover the amount of these deductions. The Dis- 
trict Court gave judgment for the respondent,5 the Court of Ap- 
peals affirmed,® and we granted certiorari. 

The Court of Appeals, following its earlier decision in United 
States v. Chesapeake & Ohio R. Co., 215 F. 2d 213, held ‘‘that the 
intention to export to China was abandoned and that the move- 
ment which began at Pontiac, Michigan, as an export was converted 
by the shipper into a domestic shipment’’; hence the domestic rate 
applied. It further held that the District Court had properly 
denied the Government’s request for a referral to the Interstate 
Commerce Commission of the question whether the domestic rate, 
if applied to these shipments, would be reasonable. As to this 
the Court of Appeals said that the ‘‘question was not the reason- 
ableness of rates, which everyone conceded to be reasonable, but 
which rate was applicable to the shipment under the circumstances 
of the case, a question which the court was competent to decide.’’ 
Therefore, it concluded that there were no ‘‘administrative ques- 
tions’’ for the Commission to determine. Further, without ques- 
tioning the timeliness of the respondent’s suit under the Tucker 
Act, the Court of Appeals held that in any event referral to the 
Commission of the question of the reasonableness of the domestic 
tariff as applied to these shipments was barred by the two-year 
statute of limitations of the Interstate Commerce Act. 

Unlike the Court of Claims in United States v. Western Pacific 
R. Co., supra, the Court of Appeals, correctly we think, regarded 
the questions of whether the domestic tariff applied to these ship- 
ments, and whether it was reasonable if so applied, as simply two 
ways of stating the same underlying problem. Hence we face the 
same question as the one we have dealt with in the Western Pacific 
case, supra, namely: does the issue of tariff construction, which 
the Court of Appeals regarded as one for the court, involve such 
acquaintance with rate-making and transportation factors as to 
make the issue initially one for the Interstate Commerce Commis- 
sion, under the doctrine of primary jurisdiction? In this instance 
we cannot say positively whether or not there should have been a 
referral to the Commission. The Government, treating the issues 
of ‘‘construction’’ and ‘‘reasonableness’’ as separable, did not 


428 U.S. C. § 1346 (a) (2). 
5 The District Court filed no written opinion. It rendered a short oral 


opinion which appears at pages 40-41 of the record. 
6 224 F. 2d 443. 
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question the Court of Appeals’ holding that the domestic tariff 
applied, but argued only that the tariff was unreasonable as applied 
to these shipments. The parties, therefore, have not briefed or 
argued the factors making for or against the application of the 
domestic rather than the export tariff. Consequently, we do not 
know what kinds of factors are involved, and we therefore cannot 
say on this record whether the issue of tariff construction should 
have been referred to the Commission. We think this question 
should be determined by the Court ofAppeals upon a full record, 
which would no doubt include consideration of the factors shown 
by the record in the earlier case which it followed here, and 
which is not before us.14 For the reasons given in our opinion in 
the Western Pacific case, swpra, we hold that referral to the Com- 
mission would not be barred by the § 16 (3) statute of limitations. 

We shall therefore reverse the judgment below and remand 
the case to the Court of Appeals for further proceedings not in- 
consistent with this opinion and with our opinion in United States 
v. Western Pacific R. Co., supra, decided this day. 


Mr. Justice Douglas dissents from a reference of these matters 
to the Interstate Commerce Commission, since he is of the view that 
the principles of Great Northern 8. Co. v. Merchants Elevator Co., 
259 U. S. 285, are applicable here. 


10215 F. 2d 213. ; 

11 The Government suggests that in comparable situations the Commission 
has decided that the export rate should apply. See C. B. Fox Co. v. Gulf, 
Mobile & Obio R. Co., 246 1. C. C. 561; River Petroleum Corp. v. Yazoo 
& M. V. R. Co., 258 1. C. C. 1; Mid-Continent Petroleum Corp v. Illinois 
Central R. Co., 258 1. C. C. 422; Products-From-Sweden, Inc. v. Lebigh Valley 
R. Co., 263 1. C. C. 760. Respondent, in turn, cites California Texas Oil Co. 
v. Bessemer & Lake Erie R. Co., 264 |. C. C. 147; Pacific Chemical & Fertilizer 
Co. v. Pennsylvania R. Co., 286 1. C. C. 468; and War Materials Reparations 
Cases, 294 1. C. C. 5. We express no opinion as to the effect of these decisions, 
for we think their relevancy to the situation at hand should be left to the 
Court of Appeals in the first instance. See our opinion in the Western Pacific 
case, ante, p. —. 
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